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-LOWER CANADA. 

Tuetday, the 22 ml July, 1862. 
Royal Middy — Davison. 

,r, T n? 7*5 - a CU |! D 0f salv *g«. l>y Joseph Roy 
(lit Desjardins, the owner and master of the 
schooner Emedine against the three masted 
schooner Royal Muddy and her cargo, under he 
circumstances mentioned in the following iudg 
meat of the court: — J b " 

T '“ C ° dRT ' (f f on - H J‘' r y Mode.) The Royal 
Muldy, of the burden of 404 tons or thereabout, 
owned by William Duthie Baxter Ta„es, of 
.Montreal, and commanded by Robert Davison 

c .H i 0 n M0 ' Ur ? 1 for Dublin - ‘o Ireland, on 
the -3rd October last, with a cargo of Indian 

corn. Between the second and the ninth of 
November being then in the lower part of the 
River bt Lawrence, she met with strong gales 
and head winds, aud shipped several heavy 

?u a w losm 8 her u forera «t, main topmast and 
J.b boom, and other spars, having her rigging 
la good dea 1 torn and shattered, and being 
I * here bydisablcd and unmanageable,— and found 
I herself, on tue 6th of November, olfthe west 
point of the Island of Anticosti, which bore 
| north-east by north about ten miles from her 
A jury-mast was then rigged, and she stood to 
the southward, and on the 7th was anchored 
about three-fourths of a mile from the south 
■ shore. On the 8tb, aboutone in the afternoon, 
the master, his wife, the second mate and two 
seamen went ashore in the ship's boat, taking 



had no proper liawier — her’s being used for the 
jury-mast — he sent one from the Emedine, and 
at th- same time sent a pair of onrs aiid 
having made the hawser fast on board the 
Royal Middy, at about half-pa3t seven o'clock a 
P M , of the 0th, all things being made ready 
he steered towards Cape Rosier light, towing 
the Royal Middy after him. They had consi- 
derable trouble, during the night the weather 6 
wa3 rough, and it snowed heavily on the fol- / 
lowing morning, so that though close to the 
land, it could not be Been, and the lead was / 
constantly used ; and the wind changing, they (- 
were compelled to come to anchor about two 

* or th 

cnllc 

Basin, where they remained until about two 
o'clock, P.M., of the 1 1th, when the wind having 
shifted they entered GaspiS Basin, and came „:o 
anchor in six or seven fathoms water, between N 



rf— 'he, of Ini) Naattfi Wgaes ~] 
TO vessiTwhts then sd eloss to the tfttf, tfirfv 
utO Witnesses iAy it it had home on to blown . 
she must have gone ashoi’e oh the rocks. The 
master and the men endeavoured to return 



seven and eight o’clock in the evening, about a 
cable's length from the wharf at which the 
Royal Middy wintered. The weather became 
_ ivorso afterwards, and the frost set iu, so that 
the Emeiline was compelled to remain in Gaspd 
Basin, and to winter there, it being impossible 
to continue her voyage to Quebec without risk- 
ing tee total loss of the vessel aud cargo. The 
promoter was afterwards sued by the owner or 
t^e cargo lor $5000, as damages alleged to have 
been sustained in consequence of his having 
failed to bring the cargo to Quebec in the 
autumn. It was not until the 12th or 14th of 
November, that the master of the Royal Middy 
joined that vessel in Gasp6 llasiu, having pro- 
ceeded to that place over land from the point 
at which he, with his wife, second mate and two 
seamen had lauded. ' 

It is admitted on behalf or the Royal Middy, 
that the services rendered by the Emedine were 
salvage services, the vessel bejng then dam- 
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Legal Intelligence. 

I.V THE PRIVY COUNCIL. 

5th July, 1862. . 

M 3 £ai /T th " C0Urt 0f ««*»’* Z'nch: .U. 

peal side. Lower Canada. ^ I 

Bsnjam,nG«ant....._ j mll \ 

Tim vKtna l*s’c»Oo““ Responded.] 

JUDGMENT. 

:rc compelled to come to auchor about two T ,^ 0rd Km g*dowo, in giving judgment, said ■ 
three o'clock, P.M., of the 10th, at a place < , W V« a “ a PP«“l from a judgment of the 
Bed Sandy Beach, at the entrance of Uaspc V ourt of Queen s Bench of Lower Canada af- 

sin, where thev remained until ahnnt i«-„ nnning a judgment of the Snoerior ,.r 



/ 



through the surf to the Vessel, but could not j, :ge?^d Se in 7 (Rstres3 ^- 6 but^t^saHmr l^th t tT" till 30 th July, rC 1853° m The boat 

‘!r : ., l ,!'. C ™? n '. aftCr beiu « f 1 ™ b -‘ lbere oa 
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services were rendered without any interrup- L 
tiou of her voyage, or while she was actually* 
oil her way to the port to which she towed the 



firming a judgment of ihe ¥qp«i« Comt'o'f 
Lower Cauaila in favor of ihe present Respon- 
dents, in ail action brought by the present Annel- 
1 nt against the Respondents on a policy of 
insurance, dated 30th July, 1858. J 

The policy was in these terms : « Bv this Po- 
licy of insurance the Aitiia Insurance Com- 
pany, in consideration of one hundred and 
- twenty dollars to them paid by ihe assured 
hereinafter named, the receipt whereof is here- 
by acknowledged, do insure Benjamin Grant 
against lo3s and damage by fire to the amount 
of four thousand dollars, viz : two thousand 
four hundred dollars on the hull and cabins 
« twelve hundred dollars on the engines ami 
boilers, and four hundred dollars on the tackle 
and furniture of the steamer Maiakoff. now ly- 
ing in Tait s dock, Montreal, and intended to 
navigate the St. Lawrence and Lakes, from 
Hamilton to Quebec, principally as a freight 
boat, and to be laid up for the winter in a place 
approved by this Company, who will not bo 
liable for explosions either by steam or gun- 
powder.' 1 6 

The policy was to be in force from the 30th 
•July, 1858, till 30th July, 1859. The boat 



the 25th June, 1859. 

The action was brought on the policy and 
among other facts found by the Jury, thev 

f A II M fl 0 Ik A • tf L r. A A Bk ~ — . • * • ■ . . * 
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acc°iuph s h it ; the men, after being twice wash- 
ed ashorte, refusing to try any more. On the 
9th, at about two or three o'clock, A.M., the 
wind having come off the land, the mate, who 
was left on board, proposed to the remainder 
ot the crew to try and save the ship and cargo. 

The men agreed, and the starboard anchor was 
raised, and the port one slipped, and they sue- 

ceeded in getting out to sea. As the day ad- totheAWi^ ing m .air. uoex, ana We verdict found I 

vanced the weather became worse than it had u , . c . re " > , and ‘hat the Royal the appellant a certain amount of damages 

bcen 9inco lbeir 



r Jta y“‘ *“> "-‘.ich it is alleged she the repr'^Ll t tbc ? ’poli ' 

was proceeding lor safety, having sprung a \ the ship was intended to navigate the St 

✓ leak through bad weather and feeling unable Lawrence and Lakes was immaS Ld 
A lu continue h* voyage to Quebec; that the /uw additional risk was incurred by ^ her remain 

dock, an* the *>«.?•“, 



. , _ 1 * 1 1 vlU Uuwvv* All 

blew hard, and the vessel became quite unman- 
ageable, the sea beat over her constantly, she 



— ■• J — 1 |/> VVOVUillg S." 

wards aad near a safe port ; that no skill or 
labour was exerted by the people of the Eme- 



made a .PMi Honi ' V “ . - laoour was exerteu Dy mu people ot the Eme- 

could scarcely leave th»7»J Uld the “*“• wbo dine, and that the lime occupied in the service 
would (TO down everv hc p P . S ’ e n pectcd v. sh ! ' performed was very short. But the assertion 
twenty ^mile ■ from 'll morae ° t ' Being about ^ that the Emedine was about to proceed to 
. f „ ‘ he 30ulh sbore > 'V th a - Gasp4 Basin, or that the promoter had any 
was annlie I't^fnr fl ‘ V1 - n f’ a V . e8se P as9ed aod . thought or intention of discontinuing his voy- 
ji-ij/f 0 °f a33lii ' ance to tow the Royal / age to Quebec is not proved in any way, and 
y mo safe anchorage, but she declined ^ ; 3 positively denied bv liinj, although lie admits 

as being herself in a bad state, but offered to .ui. uA-fi... J , 

take the men, which they declined. Soon 
afterwards they saw, about nine miles to 
leeward, the Emedine, which answered their 
signal of distress, and came to them nfter 
tacking several times, the wind being then 
strong, and the Emedine having two reefs in 
her sails. 

The Emedine is a schooner of ninety.six tons 
burden, aud had sailed on the first, of November ' 
from Halifax, Nova Scotia, for Quebec and 
Montreal, with about four hundred barrels of 
herring and mackerel, of the value of about 
eight hundred pounds. Her crew consisted of 
a master, mate and four seamen. She was ■ 

| abreast of Gape Rosier wTien she met the Royal 
j Middy, After several tacks she came within a 
short distance of the Royal Middy, and spoke 



l J J * ^ “ '““m 

that being above Qie harbour of Malbaie, and 
fearing boisterous weather, he intended to go 
'4 and anchor for the night in that place. The 
risk of the lives of the crew of the Emedine, or 
of the los3 of that vessel herself, was probably 
■ not very great, but the risk of detenlion, aud 
" of the loss of the voyage, was certainly very 
considerable at the time the service was under- 
taken ; and this loss was eventually incurred, 
the Emedine having been obliged to winter in 
Gaspe Basin. The degree of danger and dis- 
tress from which the Royal Middy was rescued 
was undoubtedly very great. She was dis- 
able 1 in her masts and rigging, very leaky, 
without oars tor her remaining boat, and de- 
prived oi icrmas.er, second mate, and two of 
the seamen, forming probably a considerable 
portion of her crew. From this danger she 



, -T -- , to be set 

aside, and a verdict to be entered for the de- 
^frndauts in the actioD, on the ground that 
^thc words which I have read amounted to war- 
ranty that the ship should navigate the St. I 
— Lawrence and Lakes from Hamilton to Que- 
bec, and that she never did so. 

„ That judgment was afterwards affirmed by 
y -tbo Court of Queen's Bunch, nnd from that 
V, affirmance the present appeal is brought. 

'J It was contended before us that the words 
used iu the policy do not contain anv warranty, / 
but that if they do, it was merely a warranty 
of an intention which was bona fide entertained 
at the time. 

Their Lordships are of opinion that ihe whole - 
question depends upon the meaning to be at- 
tributed to the language used in the policy. If, 
those words report an engagement that the ship 
shall navigate in the wanner there mentioned, t 
then they must bo considered as amounting to a ■ 
warranty, a»4, the engag-ment not having been 
•Performed, whether iflaterial or immaterial, the 



uismuce oi me nujai irniwj, aou spoxe portion ot her crew. From tins danger slie 
her, as- ing her people what assistance they ^ was rescued by the Emedine. The value of 
| required, and beinff auswered that thev wanted i jht; property thus saved is admitted to have 



required, and being answered that they wanted 
the Emedine to tow the Royal Middy to a safe 
anchorage. A3 the people of the Royal Middy 
could not come on board the Emedine on ac- 
count of there being no oars to their boat, the 

master of he Emedine went on board of the muneralion should be liberal, looking not 
Royal Middy, and encountered some danger in ■ merely to the exact quantum of service per- 
so doing, iu consequence of the state of the l formed in the particular case, but to the gene- 

YtfSZO Vn,\H .1 n . 1 f Ik .k AAA . « » Ik t A Ik ... AA ll.lk.k A n. AAA. n AS J 1 " . . .. . A . J . . 



''been six thousand seven hundred pounds cur- 
rency, that is .£3000, as the value of the vessel, 
and £3700 as that of the cargo. The principle 
upon which salvage is awarded is that the re- 
muneration should be liberal, looking not 



l 



so doing, in consequence 
weather and the sea, which was then sweeping 
over the Royal Midaly’t deck. The promoter 
; (the master and owner of the Emedi n>,) went 
into the cabin of the Royal Middy with the mate, 
who was then in charge, and who asked him 
what he would charge to tow the Royal Middy 
I to a sa e aochorage ; to which the promoter 
answered that his vessel was not insured, that 
by assisting the Royal Middy to a safe anchor- 
age he might lose his vessel, or be compelled to 
discontinue bis voyage to Quebec, that he had 
a cargo on board, and that the delay might 
expose him to damages towards the owners of 
the cargo. It was finally settled that the 
Emedine should take the Royal Middy in tow, 
and endeavour to take her to a safe anchorage, 
but no price was agreed on, the master of. 'be 

" Jgj ||| i II i iieaiAtfu .mou »kk«a. -"’ll 
o-iL-in.,.. k n. iu n.ickun an loShul JOtJl 



ral interests of navigation and commerce, 
which are obviously greatly protected by en- 
couraging exertions of this nature. If in this 
case 1 award £400 currency, to the Emedine, 
- this will be about six per cent on the value of 
theiRoyat Miildy and cargo, which in my judg- 
ment will be a fair and liberal remuneration 
for the services rendered, and I award that 
sum, with expenses. 

Messrs. Caron, Jones aud He a [in, for Salvor. 

Messrs. Holt k Irvine, for Royal Middy. 
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Insurers would be discharged. But their 
Lordships think that that is not ihe effect of 
of the words used, or the inteptiop of the 
parties. They tbipk that the words used . 
amount ooly to this, tfia’ the assured says, j 
uzJ “ My ship is now lying iu Tail's dock. My in- 
tention is to uavjg&io the St. foy rpjpec audj 
Lakes, but I do not contract to do so i aud if 
1 do so navigate her, I engage that she shall 
La laid up for th« winur in a place to be ap- l 
proved by the Company.” Such a construction 
gives a natural meaning to the words used, and . 
imputes a rational intention to the parties. 

Judgement was thereupon given lor the Ap- 
pellant, carrying costs in Queen’s Bench, aud 
Privy Council, but without prejudice to the 
' right of a new trial, in accordance with a mo- 
tion made io the Superior Court, shortly be- 
fore the rendering of Judgement in favor of 
the movers, which Judgment made the motion 
valueless until now, when the Superior Court 
1 is left to rule as it sees fit 
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™«Bsm«to C ^ DIA!rsin ^ s 

pe ; v s z u^dfenhe 0 n anadIan siii p- 
of the northern district of >,>£“ York C n‘ 
smtyas brought by the Western Trans’ Th ® 
tion Company, the owners and Par . ■ £? r,a ‘ ' 
and others, the mas,™’ “f. ??!**“ Thorp . 
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and others, the master and’ part ofltT Thorp ‘ It should be remark d th i 

the propellor Illinois, against the V’ 77- ° f entitI * a to salvage were nm\ V ^ PArties 

schooner Great Western of Dun, L ‘be Claims of the* owner, ^° re „ t . be Court ; 



ana pai 

the propellor Illinois, against the <' "~7 
schooner Crr,,/ Western ot Dun Z < anailian 
Prosecuted for salvage, f n £ r ft, and " M 
stances : 8 uer tbeae ctreurn- 

The schooner Greal Western' „ n 
vessel of 102 tons burthen, whilst * ° anadlan , c 
from Kincardine to Montreal cniita , °t' aRe 
American schooner Mi/wuuA ce »,/? W “J' the ; 
tons burthen. The coHiston S for* 
nadtan waters, about 25 miles p v r r C ®' 
Rondeau, on the northern shore 0 f fab r" 
on the 5th of June, 1861 about * A La . keE ™, 
two o'clock in the mor’ning the ' ^ pa3t 
I very dark and rainy. g ' th nigllt was 
The Great W ' extern wn*? Rtnutir • 
and a good deal, though not miich^n- 61 T 017 ’ 
was at first supposed The n 1 Jured a3 
Belle was consiSe damage t0 the , 

si ir: b °r ^ °s 

had taken in considerable water and 3 the’ md ^ 
having separated the^Z/e 
ahead of the Western. The office^ e/. g ,‘ ng ‘ 
ter then requested the Z 

throw them a hauser and take them in tow'T 

vr b °^4 

her mate (following most of the crew who had 
without orders already gone cn board th Z,i' 
in the belief that the Ve4 n , w™ the Belle ’ 
injured and taking water so rapidly tha°t There 
was danger of her going Immediately ^ VJZ s 
endeavored to make the hauser fait to 
her head of the Belle. The ma„er of Ih u™' 
tern followed his mate on board the fun ” “a 
desired the master of the latter vessel to’^ke 

in the darkness 'and ^TfTsT.T'IhT male ^'od 

mslern being on board' theSdfc ^ ° f ^ 

The master of the mslern then requested 
the master of the Belle to keep near the wtt 

to’da* hni dayhght ‘. h!s 1,8 at first consented 
to do but on examining the state of his own 

] the lake! ” ed ’ ^ th “ n ^ 0<:M 8 P 
About two o’clock in the afternoon of the 
same day the Wesicm was discovered by the 

ffr^SsTrarifts; #• ». 4 « 



of the owners and crew „f ti, “"r// 1 " favor 
awarded them for service ■ * . B knots and 

«•». $840, and fTr ,aW?oT V '** ,b " 

,ImI , °TA b f remarked ‘bat #11 
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‘t *«•» 



SUPERIOR COURT. 

BSFOnu HON. MR. JUSTtCH TA8CHERBAU, 
^ ickard Bet vs. Thomas Burns.— This was a 

|X 1 1 tion i 1 



b "~'' '*<»„ •! .b. 
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SCPKR10R COURT. '1 *£* i Day" £ “ * £< J 

ludicial a ... 8UDn » , l 



.h.ir c«. to sc ^ 

any notice ever served unon th 3 * ’ nor »« 
argument take place upon the c as T 5 So a!* *" S 

, ■ - M | iptammg ia is *«H 

■ Peter’s seniority he held. w "b th] 



— Amsis’usa 

petition presented to the Court complaining 

is^rrpzz: z&tssi 



w v,uu ‘ oi. rotcra 

Ward, in the City Council, in the roonv and 
place of Mr Dinning who was alleged, in the 
pet.ti 0 „, to be the legal representative of that 
V ard jn the City Council, in virtue of the 

election which took pDce in December, I860 

al which election, it was alleged in the petition,’ 
Mr Dinning had a majority of votes over Mr 
Burns, the sitting Councillor, and that by law 
Mr. Dinning, having a majority of' votes, was 
entitled to ( the seat instead of Mr Burns. The 
defendant plcaded that by law it was neces- 
sary that a nomination should precede the 



in the former one! 

H.. Hun. s,„„ fl 

Be Bedard. 

, , , . Jwi ?es,~ Precedence. I 

him Precedence over H 

t AaTeZcVpncei'nce ^ ^ 

& SSiSS?^ < 3 ‘ r. .. «| 

^erc bound, by a requisition, in writing to a chief j dol knd of three n,.T T'-’*? ll,e I e . ,0 consist 0 fi 
name not only the candidate they were desirous ^‘r.ctl ’l„ ihe 4, Ge 0 3 . 7 Th 8 ”’ 10 Cach of 
ot having as their representative, but also the judge” is u.ed Bvlhe 7 Vin' i'a B , M ^ es,lon “ «e"ior 1 
capacity they wished him to serv’e in, and that '^ fr-m Cro W „i. reslric . 

a< the nomination which took place, according * bolh House, of die Coloin.f l’,,! UP0 " a , ddre ” from 
to law preceding the election" ZTtn 

fi'l tbe tWo vacancies which existed, -that is - ! l W;l * •••«<! to hove bee,, the maclice th, Xh d ‘ 
thTeI aCaUCr 08ca810n ? d by the expiration of the J " d?C ? of one di!,rint were apooinled, a.’pro.ided bvVtT I 
three years, or term of office of the then retiring - “'*•> «* f»W'»or. to , a ad hoe in another di.l r T 
ouncdlor, Mr. Burns, and the vacancy cause! 0ok lheir *. eal9 according to Hie date of iheir former J 
b} the resignation of Mr. Robert Shaw; that 80 ” n >'"b>"» »< judges in , heir own district., a „d not 
three candidates were proposed and nominated dsle of ' hc commi»i„„. ad hoc. I," 1836 

in w riting, by the electors, in the following zaar Btd «rd ivaa appointed a judge tor tbj disiricl .,f 
manner : The requisition in favor of l % M ^ ,he ^ 

was, that he be elected for the three ensuing I'EliVar Bedl^i ‘ er M A u' ,Je " T | ra ! ltcd 3,,J declared ihai 
years to repiace the retiring Councillor ■ . J i„ ^ olXZ' SZ ^ nk . a ' al 



15 ’ Yn "iir ‘“ ,no,s ; She Was about 

Point is ’ so '>‘h easterly from Rondeau j »«, ana «r. Dourgct 161, and that in pursu- 

Ss.‘“ » «2 •. 

j election, the Ilevisors had reported and the 



. * y^ueunuu in iavor ot .Hr. Burns 

was, that he be elected for the three ensuing 
years to replace the retiring Councillor; and 
that in favor ot Mr. Dinuing was, that he be 
elected to fill the vacancy occasioned bv the 
resignation of Mr Shaw; and that in favor of 
the third candidate, Mr. Bonrget, was, that he bo 
elcctcd-to fill either of the two vacancies. 

I bat at the election which subsequently took 
place, Mr Dinning had 273 votes, Mr. Burns 
360, and Mr. Bourgct 161, and tbut in pursu- 
ance of the requisitions addremrd RO aliAirn !>•> 



wreck me tVrf!T ‘W ° D S e SCnt oa board ‘be 

wreck . they found her deserted nnd in an nn 
navigable and dangerous condition The 
pumps of the Western were rigged and work 
;/lw me f a rI c er a5sistan ce was sent from the 

ht wi’ 3 and aft ; r . p ™P il ^ two or three hours 
she was considered ante at. 



-- , y inuunuiy irora t> to 10 mileti I 

south-eMteriyoftheline of the proper cTirle I •=. ~ «- g- 

W»|.. ,? nd off ,ho ordinary track ot J ® Icc,10n . ‘he Revisors had reported and the 
esseu proceeding to Buffalo, to which port - < ? ouncl1 bad declared Mr. Bums, according to 

rroceedelT Z*?V u^, The IWnois at f l be tl;r “ s ] of ‘ ho requisition of the ele.tors in his 
Proceeded to the Western, and the mate n->d 1 favor . duly elected for the three ensuing years 

lour men rver» . - , m the place of the retiring Councillor, and Mr 

Dinning duly elected to fill -the vacancy oc- 
casioned by the resignation of Mr. Shaw, ac- 
cording to the terms of the requisition of the 
^electors in his favor ; and that, consequently, 

. ■ — - — cj.upiiig iwo or tnree hours Mr ‘ BurDS Had a right to retain his seat as the 

sne was considered safe to tow. She was 1 0ouncllIo r for St Peter’s ward for the three 
tuen, between four and five o'clock in the after- < ens,lin S y ear s. 

noon, taken in tow by the Illinois and the two • IIon ' Mr ' Ju3tice Taschrbbad, in rendering 
csscls reached Port Stanley between II and j ud £ mcn ‘> yesterday morning, and after recit 
t- o clock the same evening. ‘ n E ‘be facts of the case, remarked, that the 

The Illinois, as before staled, was a nronel clec ‘ ion3 for ‘be two vacancies, although had 

W, of about 500 tons burthen and waswTm 0 '' “'e same day, and at the same time and 
with her cargo, $38,000. It Vis neeec ' ace ’ were two 3e P ar ate and distinct elcc- 
on account of the nature of her cargo that she “° nS ' oa ®b. bei , u S fola particular purpose, as ' 
should proceed immediately to her’ Host- .expressed in the written requisitions of the i 
>iou. $Vhcn she arrived at Buffalo her owners « electors. That by law it was provided that a 
sent the propeller Mary Stewart to tow the I1 1 oullnat, ° 11 should take place previously to the 
Western to Buffalo. The Mary Stewart return Jetton, and that at this nan, ins’;™ hr. 

the t °^L7n n 4w“ 0rninKOf ^ lhe 8th ’ having 

to BuffIh? Ue ° f ,. the J Ve ^rn when brought 



corded in accordance with the wishes of the 
electors as expressed in the requisition. At / 

this election the requisition in favor of Mr. / j //t _ 

Burns was to represent the Ward for the three cy £ ' /239 • '2.. 3 

ensuing years; Wat in favor of Mr. Dinning was pg /„ — 



uruiiuauuu suouiu uiae place previously to the 
.election, and that at this nomination, by a re- 
quisitian on writing, the electors. must not only 
declare whom tliey wish to represent them in 
the City Council, but must also state the mode 
. and manner in which they wish them to repre- 
ceeds of thn nnVVnl*^’ 0 ””’ nn ,? the Det P r °- sent them ; this requisition, therefore, stamps 
expenses amounted to S^finn ftf ‘ Cr W’ in S a11 { tl,B character ofthe candidature ; and whatever 
. ‘ -.3,600. votes are recorded, must he considered os re- 

denied on the pnrt pf the owner of corded *** «poArH#nrm Tl' itll tlia nriclina nP . Ea 
‘he Western that the services rendered to 
«erv7 < ' rC ‘bcir nature and character salvage 

reudTrtV h '!i “ Wa3 In9isted that tbc - v Were 

narv »w d T 1 ° J ' lt , pe, ' 3onaI r!sk or oxtrnordi- 

' J (br ‘) and that, therefore, the libellants 

Bi;<vh+ n0t i ent,tIe<1 ‘n « a k more than a very 
slight salvage compensation. 

Cnn,Tu 3 o ls °- s ‘ re n uo « 3l y insisted that the 
tn ti , ad ? 0 J' lr, sdiction to award anv salvago 
| th- ‘1 1 J _ ,,an ‘s, nnd that the case ' must be 
| therefore dismissed for want of jurisdiction. 

VO (i> S * 



n«t ,e a f?c°rThe 0f Be " Cl ’ C °' "’ e Mon'reri'j 

Ch?rU.n h cbjcf JusOcc thereof, and before lhe Ho„. 

.i a * J , wt y ®*y> Smith being junior to Day. On ' 
l.e Ui July, 1848, was cmered on lhe register' of lhe 
Court of Queen s Bettch for the d strict of Montreal, s 
determination by the j.idges of the court, that the maj .ri- i 
ty ol the judges were of opinion, that the rank of a ju.lo-e J 
being an incident of his iffi. e, it was not in the power of j 
the Crown to deprive him of that and lh»l Mr Justice! 
Day, and Mr. Justice Smith, being the senior judges on I 
(he Bench, must rank and take precedence accordingly, 
notwithstanding the clause contained in Mr. Justice Be- 
dard s commission which grant in lhe letters-,, aleni the , 
judge* were of opinion was void and of no effect , as beirw 
contrary to law. Bedard presented his petition to the 
Queen, praying this determination’* might be declared 
sold ; and her council referred the petition to the Judicial 
Commit’ee. 

The Solicitor- General (with hint The Attorney- Gen- 
eral) now appeared for Bedard — [Notice had been 
served on the judges who opposed Bedard’s cla m, but no 
one appeared for them.) — The Crown can give prece- 
dence at pleasure, except so far as it is controlled by the 
3l Hen. 8, c 10. (1 Black. Com., p. 272). ‘-All dc- 
gr.es of nobility and h mour are derived from the King as 
their fountain ” (Id., p. 396; Chit. Pracl., p. 107). 
The Queen has certainly a right to give precedence 
amongst Queen’s council ; besides, Bidard would take 
precedence as a senior judge, independently of the letters- 
patent. (4 Com. Die., p. 579 ; 1 Sid. p. 408 ; Cro Car. 
anno 4, p. 107). In 1808. Mr. Justice Bay4hy was ap- 
nointed a judge of the Court of Queen’ Bench, and, on 
being removed to the Court of Exchequer in 1830. he look 
precedence as chief puisne haron. Mr. Justice Vaughan 
was removed in 1834 from the Court of Exchequer 
’o the Court of Common Pleas, snd took precedence over 
Mr. Justice Bosanquet. It seems, however, from several 
cases and the case of Mr. Justice William* in 1834, that Lj 
on being removed from an inferior to a superior court, no 

•A iv.lt trivpn 



prect-d’iice was given. 

vf. . 3 decided to report in favour of Mr 



Their Lordships 
Bedard’s claim, 






Durns was to represent the Ward for the three 
ensuing years; that in favor of Mr. Dinning was 
merely to fill the vacancy cajsed by the resig- 
nation of Mr. Shaw ; a«d, yet, because Mr. | 
Diuning had a majority of votes over 
Burus, it is pretended that ho is entitled to I 
■»vna H f “U v Btha-jg—istm, of- 
— 081V — 
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COURT OF APPEALS. 

From Quebec. 

9th March, 1849. 

Present : — 

The Hon. Mr. Chief Justice Rolla nd, President. 

“ “ Mondelet, 

“ “ Day, 

•• “ Smith. 

John Henderson, Appellant, 
and 

James Dean, Respondent. teen fully substantiated in evidence ; and the fact of the 

The Judges in Appeal being equally divided in opi-' evident bad faith of the Respondent to be seen in his 
nion, the judgment of the Court of Queen’s Bench stands affidavit wherein he swears a larger sum to be due him 
confirmed, under the 7th sect of the 7th Viet., c. 18. 



Milford i 



William Corbett, (defdt. court below,) Appellant, JUDGMENT. 

and I UK CtiUIiT — (itim. ][ r.ru Tit , \ 

Jacques Beaudouin, fpltff. court below,) Respondent, claim of the seamen of v f ' V' ': " 1 
The matter in contestation in this case being small, vices on the outward , Tr f le,r ’ N 

the court feel great disinclination to interfere with the Quebec, : * - . ‘ rnni 

judgment of the Court of Queen’s Bench rendered against 

the Appellant in favor of the Respondent for £16 7s6d.. , n , , 

The Respondent issued a capias ad respondendum against ‘ I )0r * of dost i nut lot) of 

the Appellant, having previously sworn that the latter; "" II1 
' was indebted to him in the sum of £34 17s 6d., when , 
it appears a much smaller sum was due him. A 
plea of payment was filed by the Appellant which has j 
illy substan 



! yiiieuec, >s not j in my opinion, affected bv'til I 
‘ 5*“! s ballast. The vessel w&in I 

n safety at the port of destination of the out I 
lJ voyage wages accrued to the seamen t„ | 
• he wltole necriy; 0 f jhat voyage, anh one-ha J 
of the period that the vessel remained in -ha 



G. 0. Stuart, Esq., for Appellant. 

A. Stuart, Esq., for Respondent. 

Sir James Stuart, Appellant, 
and 

Pierre Trepanier, el ux, Respondents. 

This appeal was from a judgment maintaining an op- 
position ufin de dittroire, made byE.Fiset, wife of Pierre 
Trepanier, contested by Sir James Stuart, at whose suit 
the goods and chattels, as belonging to Pierre Trepanier, 
were seized and taken into execution. The Opposition 
was made by Eleonore Fiset, as being separated from 
her husband as to property, siparee de bient, by judicial 
authority. The Appellant joined issue upon that alle- 
gation. The Opposant proved that she had been sepa- 
rated in due form of law, but failed in establishing that 
this separation had ever been executed, which formality 
is absolutely required by law. It is true that a judg- 
ment founded upon the usual allegations of the wife in 
those actions, of improvidence, &c., on the part of the 
husband, was obtained by the Respondent, but it also 
appeared that the parties lived together afterwards, 
without any inventory having been made by the Res- 
pondent, or the judgment carried into effect in any 
manner or way. The costs for which execution issued 
on the judgment of separation, were distraits in favor of 
the Plaintiff’s Attorney, hence no execution could be 
taken ont by the Plaintiff, for the costs. This proceed- 
ing could not reasonably be interpreted as an execution 
of the jugement en separation. Several years are allow- 
ed to elapse without any proceeding being adopted on 
the part of the wife to put the judgment into execution, 
therefore it is presumable that she has abandoned all 
intentions of doing so. “ Lebrun” was quoted by his 
Houor the Chief Justice ; that writer makes it impera- 
tive that a seizure and prods verbal of the husband’s 
property should be made, that the public may be aware 
of the fact of the separation. Pothier,Trailfi de la com- 
munautfi, No. 527 — “ La sentence de separation peut 
etre dctiuite par le rfitablissement de la communautfi.” 
N6.518— “ La separation doit etre execute sans fraude.” 

“ Bien, que l’ancienne legislation n’ait pas fixe un 
delai fatal pour l’execution des jugements de separa- 
tion de biens et de ceux de liquidation, nianmoins elle 
prescrivait, d peine de nullite, de poursuivre cette execu- 
tion dans un dilai raisonnnbte, tt tel que la femme ne 
petti pas i’re p esamic avoir rt nonet on benefice de ers L 
firemens." Dalloz — Separation de biens, No. 122. — 
(From Appellant’s printed Case.) 

The judgment of the Court below was reversed with 
costs of both Courts, to the Appellant. The Chief Jus- 
tice stated that this judgment might be considered as the 
settled opinion of this Court on the question of execu 
tions of judgments “ en separation de biens." 

Okill Stuart, Esq., for Appellant. 

N. F. Belleau, Esq., for Respdt. 



. , , . , , - einaiued in t® 

fort (a), notwithstanding that ihe oulvan 
voyage was made by I lie ship in ballast 7,v 
Hie act of the owners in sending the ship 

than that mentioned in his bill of particulars compels this, V '.° U . ' 01 cannot affect thi 

y court to reverse the judgment of the court below, with * '. 1 ‘ 10 seamen to remuneration for tlit-il 

costs to the Appellant. services, under the contract of hiring. Tin 

Dunbar Ross, Esq., for Appellant ; Messrs. Lelievre services of the seamen entitled them In iheil 
• and Angers for Respondent. 



wages Ibr that portion of the voyage whiefl 
they had completed. Quebec was 'tif the ),ii 
a port of destination, which in this respect is tliifl 
same as a port of delivery (c). The interme dia J 
period between the arrival and departure on hejf 

— - -- i voyage liomewatd, is apportioned by equal 

I low, condemning the Appellant to pay the Respondent moieties, the one moiety of this time an, ,'rJ 
' the sum of £33, with interest and costs. f i,„ b , 0 a PP<.r-J 

There is contradictory evidence, but this Court does . * , . ... V r , m .. ; ,c 0t l , er 10 *l>e| 

not consider itself called upon, in a case like the present, , - »®v-' I be 1 ight of the seamen! 

to differ from the Court below. Judgment affirmed with j f) ,. c wages, on the outward voyage, could only 



Robert Buchanan, Appellant, 
and 

William Wall, Respondent. 

This is an Appeal from a judgment of the Court be- 



costs against the Appellant. 



Appe 

C. G. Holt, Esq., for Appellant. 

J. P. Bradley, Esq., for Respondent. 



be divested by some net of misconduct on their 
part, whereby they would, by law, incur a for- 
1 feiture of them, and none such is alleged or ap- 
f pears. Two’ English eases in the- common b J 



James Glover Heath, Appellant, 
and 

Henry Jessopp, Collector H. M. Customs, &c., 

Respondent. 

The contestation in this case turned altogether on the 
question, whether the sugar on which the duty was 
charged was refined or raw sugar— that it was of th» 
former quality the Court below had been of opinion 
and this Court coincides in that judgment, which is con 
firmed with costs to Respondent. 

John Duval, Esq., foy Applt. 

Hon. A. W. Cochran, for Respdt. 
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Unto Entclligcncf. 

'{Reported for the Quebec Goxette.) 
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V1CR-A1,MIKAI.TY 
Friihnj, 

ISA II ELLA. — Dixon. 

This was an action brought for the recovery 



Thaddeus Kelly, Appellant, 
and 

Henry Montgomery, Respondent : 

His Honor the Chief Justice differed from the judg- 
ment about to be rendered, confirming that of the court 
below. There was nothing in the proceedings in this 
record, upon which he could frame a judgment at all. 
The declaration contained tue common count*. The 
bill of particulars was for services, without specifying 
the nature or the quality of them, and the judgment of 
the court below was not motive in the remotest sense of 
the word ; however none of these objections were noticed 
by the Appellant, on the contrary, by his perpetual per- 
emptory exception he seemed to understand that for 
which the Respondent had brought his action. The 
Ordinance of 1667 which is law in this country and 
cannot be changed by the rules of practice of any court, 
required the demande to be libel Ice, and the wisdom of 
that law was obvious or. the present occasion, as he 
(the C.J.) must declare his inability to ground any judg- 
ment whatever on the declaration or bill of particulars 
in this record. He would he of opinion that both parties 
should be put out of court, the Respondent not having 
. disclosed the nature of his demande, and the Appellant 
having participated in the error, by pleading thereto. 

Mr. Justice Mondelet delivered the judgment of the 
court. The parties had left the matters in controversy 
between them; to arbitrators who had decided in favor 
of the Respondent. They being styled experts instead 
of arbitrators could not vitiate the judgment of the court 
below, which was affirmed with costs. 

I Mr. Justice Day concurred in the judgment, at the 
I same time expressing himself of the same opinion with 
j the Chief Justice /,n the obligation imposed by law upon 
i Plaintiffs, to set forth their alleged causes of aclion, as 
I required by the Ordinance of 1667, but there was suffi- 
cient on the record, to justify the court in not disturbing 
the judgment of the court below. 

J. P. Bradley, Esq., for Appellant ; Messrs. Lelievre 
& Angers, for Respondent. 



of wnges due to three of the promoters on r 
voyage from Milford to Quebec, and by the 
eight remaining promoters for wages on (be 
return voyage from Quebec to London, inter- 
rupted by (lie stranding and abandonment of 
' t lie vessel in the River St. Lawrence iii the 
month of December last, a few days after her 
sailing from the Port of Quebec. The vessel 
gTg.sailcd from Milford on the 17th of September, 
on a voyage to Quebec, and thence back to. 
London, and the seamen signed articles ac- 
j cordinalv. She arrived at Quebec, in ballast, 
about the 9lh of November, and after taking in 
x a cargo, and remaining at the port of Quebec 
^ about fifteen days, sailed on her return voyage 
on the 24th of the same month. In eonse- 
x), qucncc of some misunderstanding between the 
- j master and the crew, the vessel put hack to 
Quebec, and sailed again on the fitli of Decem- 
ber. On her voyage down the St. Lawrence, 
4 she was overtaken by a storm, as she was lying 
off Cacona, at anchor, of such violence as to q 



wo English cases in the-common lavy 
(«). seem at first sight to militati 
against the claim of the promoters ; hut npoi 
a close examination of these cases, it will h 
found that the Courts felt themselves bourn 
bv the express terms of the agreements, to sa 
that there was tint one voyage; whereas th 
voyage in the present ease", consisted of tw 
parts, the outward and homeward voyage, 
and no special agreement appears to consolida 
them (f). 

Upon the second objection, it is to be ob- 
served that the claim of the promoters is not 
for salvage, but for wages, and the question' 
arises as to the effect of the abandonment of the 
ship by the master and crew, upon the claim, 
on the part of the crew, for wages accruing on 
the outward voyage. The stoim which ocea-J 
sinned the wreck, appears to have been a very) 
violent one, and there is nothing to shew tliut| 
all proper measures were not taken for tl 
safety of the vessel, when the accident liappcn-l 
ed. 1 have it not in my power, to form a judg- 
ment upon tins point, from the evidence in the 
cause, nor does it seem necessary that I should, 
as it lay exclusively with the master to leave 
the vessel or not, as in his judgment seemed 
best. The promoters do not seem to have been 
guilty of any of the acts of misconduct which j 
the law punishes by the forfeiture of wages;] 
and the abandonment of the ship by the mas- 1 
tdr bad not, I think, the effect of divesting the^ 
mariners of their lien upon the ship, and wliat-J 
ever remained of the ship for their wages. Tnef 
decision of Mr. Justice Stour, in the case of] 
■Aft 1 * i Fi W f fcfe cr/rtcs, {j) goes a great way to 
settle the present case. In that case, the ship 
sailed from Newport to Gibraltar, discharged 
the cargo tlicrc, proceeded to Ivica, in ballast, 1 
and thence with a cargo homeward to I’rovi-i 
dence. She was wrecked in the N'arragansett I 
Bay, and by great exertions of her master and I 
crew, considerable portions of the ship and! 
cargo were saved. The seamen claimed wages* 
from Gibraltar to Ivica, (the wages to Gibral-1 
tar having been paid,) and fiom Ivica to I’ro-1 
valence, asserting a right to wages, and if that | 
could not be sustained, claiming a right to sal 




part her anchors, and oblige the master to run) cage equivalent to wages. The claim was re- 
iier ashore in Cacona liav, where she remained ■ sisted by an Insurance Company, to whom the 



until the 14th, and then drifted away with the 
ice. The vessel continued In drift until she 
struck on Apple Island, in the River St. Law- 
rence, at which place she was moored with a 
hawser chain .arid a tow line, under the djrec- 
tions of flic mate. The master and nine of the 
S cre.v had left her in the jolly boat and pinnace, 
' while lying in Cacona Bay, and the rest of the 
CS? hands came off m the long-boat, from Apple 
j Island. The vessel broke from her moorings 
on the 23rd of December, knocked her bottom 
1 ont, drove up inside of Green Island, and be- 
, came a complete wreck ; and some days after 
| she again drifted from Green Island and 
grounded on Basque Island. 



tilings saved had been abandoned as for it total 
loss. The distinguished jurist before whom 
the case was argued, awarded the amount I 
claimed on t lie voyage from Gibraltar to Ivica,-, 
as wages, and further as salvage, the wages of 
the seamen for the homeward voyage. In the 
case of the Neptune (A), too, the wages award- 
ed by Lord Stowed., were wages which ac- | 
erued on the voyage in which that vessel was 
wrecked, and were ordered to be paid out of 
the proceeds of the materials saved, so far as 
the fragments would form a fund, tliouuh there 
was no freight earned by tiie owners. 1 here is, 
however, this difference between the two cases 
of the N'-ptane and the Ttco Catherines, and the 

thtti 



The objections taken to the claim of thepro- present ca-e, that in the former two case.- ^ 

motors, wore. 1st. That no wages were due I material* of the ships were saved by the exer-j 
on l lie outward voyage from Milford to Quebec, ! tions of the crew. In this case, nine of the 
becausv the vessel coming in ballast, earned no j crew came off with Ihe master in the jolly-boa^ 
freight. 2odly. That the vessel was wrecked ( and pinnace, and ot the twelve who reoiamci _ 
in the River St. Lawrence, on her return voyage. , with the mate, nine appear to have refused 
and abandoned by the Master as a tjtai loss, fobey hie lawful authority and orders. he set- 
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' ices of the reniaiiiiiigTTce^onp!st5uS^n 
the mooring of the ship in as convenient a 
p.ace as might be, for safety during the winter, i 
and in assisting the mate and people employed - 
by lorn frpin the shore, in seenrirg the ship’s U 
stores, sails and running rigging, having then 
abandoned her. J do not, however, think tliat 
uie difference between the two cases referred 
lo, and the present one, is material. As lias 
already been said, the claim is for the wa-es on 
the outward voyage,— not for salvage, or for 
wages ftfi salvage, on t lie homeward voyage 
I her claim would he postponed to any claim 
C- for salvage, hut is a strict legal right, accom- 
panied by lien, and cannot be divested hut by 
' some act producing forfeiture. The different 
nature of the claim for wages on the voyage 
during which the wreck occurs, from the claim 
for wages on the previous voyage, is very dis- 
tinctly put by Baron Locre («). The article of 
the Marine Ordinance of Louis XIV., giving to 
mariners a lien- on the materials saved bv them 
Irom tljc wreck J), would seem at first io con- 
fer the right only upon the seamen who actual- 
ly d.d save the materials. Hut Pmluy Pub, 

a «"•> "'sighing the opinions 

of the different wrtiers on this hpad 7 . con- 
cludes with shewing that the seamen who have 
not been concerned in saving the materials, 
have a claim upon them for wages, to he post- 
poned, however, to the claim of those who have 
assisted in saving the wreck or materials, which 
latter seem to be treated as salvors. ] accord- 
ingly decree to John K. Cooke, Gilbert King, 
and Henry Seowen, the amount of their wa-es 
upon the voyage from Milford to Quebec, and 
for one moiety of the time that the vessel lay 
at Quebec, reserving to Gilbert King such other 
recourse as he may he entitled to, out of the 
remains or the ship, when the proceeds come to 
be distributed by the Court. 

1 lie case of the remaining, promoters, Char. 

vv-ir COU, M.; 1FoI,n S,nitll > «Juh' Swim, George 
Williams, lliomas Huzzy, I’. van Lewis, TI10- 
mas -aides, and William Williams, stands upon 
an entirely different footing from that of their 
companions. Their claim is for the few days 
winch elapsed between the time of their sliippiii* 
ai Quebec, and the stranding of the vessel and 
the abandonment of her by the mftster and 
f, 1 '*"';. . ^.withstanding the great principle, 
that height is the mother of wages, and the 
safety of tlm slop the mother of flight; and 
tl at it would therefore seem, that in all cases 
"here the-freight was lost by shipwreck, the 
manners could have no claim for wa-es ; yet 
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John J. C. 1 'iinti.a nd. 
owners and master. 




V Z r. J. ajitid Lord Kay in, 739. 

Inc Two Catherine*. 'I Majon’a l\«n. t 328 
\ c ) Brown r. Berm 2 Lord Kavm, 1247. 

12 Mod. 409, 142. 1 L. Kaym. 039.—- (J . ) HoltC. 

‘V ^ ^OiL 103. I looker r. I'erlay) 11 May. 

Li*j). 5J5. ^1 Lord Kavm. 739. Yiner Tit. Mari 
no.rs 15,236. — (e). Ifernaumn v -13a tv den. 3 Burr. 

)rr 44, r ,^?P Ie1 7 v - i>od«. ' 8 Hast. 300.— 

TUC J^huna. 2 Dodson, 504.— (<7}. 2 Ma*An'» 

Kej). 319 — (/*;. 1 HaggandV Kep. 227. — { i) . Ks- 
prit du Code de Commerce, liv. 2, tit. 5, art. 258. 
tom. 2, p. 113. — (j)» Ordonnanct* de la Marine, 
tit. 4, art. .3. — (A), f'oitrs do Droit Commercial 
Maritime, tit. 5, sec. 8, torn 2, p. 221 , & seq.— ;7). 
Valin, Del vi neon rt and Boucher.— (w . Laws' of 
Wisb»\>nrt. 1 5. Laws of Oleron, art. 3, and Laws 
olthe Dan e Town, art 44. -(u).Tit. Average, ail. 

12 — (o). Liv, 3, tit. 4. D \s Layers dcs Matelote, 
art 9.— (/>). 1 Hazard's Kep 227.— Uf) Mon- 
giilvy & Germain. Analyse Kaisonnee du Code tic 
Commerce, tom. I. p. 336. — (>). See an elaborate 
opinion oti tliis subject by tin* accomplished jurist 
who now presides over trie 1 district Court of the 

L oiled Stales, for the District of Maine. Jiidjjog. 

Wahk, in the oa<e of like J)aicn, Davies. Kep. p. yj 
123. — (.s'. L alosstiie Seaman produce a Certificate * 
from the Master, as required by the Merchant Sea* 
men’s Act, 7 & 8 Viet. c. 1 12, s. 1~ 
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Tun Mayor fa *u. W wuuu.-nus 

'is an aefion brought by tlio Mayor -and Councillors 
of the City of Quebec, against .John Colford of the 
. said City of Quebec, Tavern-keeper, for the sum of ' 
£14 currency ; the declaration contains several items 
.of assessment, among which is the sum of £4 cy., , 
-amount of assessment alleged to be due by him as a I 
tavern-keeper, within the city of Quebec, for anjl 
during the year 1846. To this part of the demand ! 
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all the ancient Sen L 



aws, ( hC] as well as the 



, , •’ v as wen 1 

vear'Kn " ^ "l 6 Secowl ofSpai.,, in the 

I ouis vf\* Ordinance of 

Louis \l\, o) give to the sailors wages out of 
the proceeds ot what they save of the mate 
mis of the ship. There were no Knglish de- 
cisions upon this p 0 i,a down to the vear 1824 

sio" 1 ; , I , n C, 7 of ," ,c *&«**•’ (p) Lord 

OOWU.L allowed to the seamen by whose ex- 
e lions part of the vessel had been saved the 

of'the”' ° "7 ***** as f,,r »* the fragments 
ot the materials would form a fund, although 



£ 



0 - . * I - “ * 

the defendant pleads that the assessment of £4 made 
•in May, 1846, by the Corporation, must he comput- 
led from the 1st January, 1847, and not for the year • 

" 18 46. ‘ 

The question that arises on this issue is whether- 
the By-law of the Corporation, bearing date the 27 d 
MayJ 1846, by which the tax of £4 (s imposed upon O 
'tavern-keepers paying a rent not' exceeding £50 per / 
annum, shall have a retroactive effect, for if not. it 
as contended that it cannot affect tavern-keepers of n 
1846, hut that it can only have a prospective con- / 
struction, and therefore provides lor the next year, I 
to wit, 1847. 

. The words of the 17th section of the By-law are, 

“ That there he imposed and levied on every person 
“ or firm of persons, keeping a tavern, &c., &c., 
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*••••* vi j/vi 01010, iai v* Hj WL . , 

zi / y ' during any period between the 1st day of January 
^ ’ and the 31st day of December in each year, the 
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“ following tax or duties, that is to say ; when the 
annual rent or value of the house or premises thus 
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“ occupied shall amount to £50 cy., or a less sum, a 

“ tax or duty of £4 cy., &c.” This- By-law is dated 
. . s 00..S \r.... iq in 



22nd May, 1846. 

The proper construction to he put upon this By- 
law, is that a tax of £4 shall be, for the fu'luiY, im- 
posed upon tavern-keepers paying a rent not exceed- 

1 lltr ! nil I 1 1 1' 1 1 1 ll.wf ir.ll nrrnr 'li-iene C Cl. m n.l.A» ; 
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» 1, ', '”"7 'V'm a runa, altliotu 
tL * „ "" lr ii' ghf . C!,r;,c(1 the owners.: 



’ / ^ r _ t |...j ... & „ ui>(4vi v J^B 

' ing£50. The question now arises from what date is J 

•law to take effect? On looking a! the 1st ' 




•i'],. v" 1 ueu oy me owners.— 

I'll '>? S ° “ iU ' e cvi lu, "ly 'n the na- 
m _ ' H l ''‘o p i . a "6 a reward therefore for the 

v, k m-'f SerViCCR of J 1 *- -«*«“*«» in saving he 
wreck or fragments of the wreck, if .-mother 

motivo ^l’or ’ ulof>t . ed seamen would have no 
>notne lor exerting themselves io » lV m~ anv 

portion t he wreck, and would I.e iXed, 
pon the occurrence of a m major depriving 1 
and calr^ f ° pl ' ° "I 1 "H care of the ship j 
Lo ,d S mw 'n C Th '‘ ndopted by ' 

h'urone w ‘ 0m I,ie nncicnt maritime law Jt 
from H t. J. ^ Ht P r ntect the wreck 

fining the' '*1*°*’ "" ^ d,c innie time hv con- 
holdsf.wl VH ' et ° 110 **"<"»*( of the wages, / 

•pose the vessel tl,c . ,reH ' , ' e " to 

from ili„„ ■■ 1 I euls with a view of deriving 
n f ’ ,, ' K «S e » being more .he i„- 

ordhirv 1 " T*" 10 receivc i"'s wages in the 
r , ‘ ,/ 'V"- "si'irsc ot navjgp.'.'ioii, -.I'fniu as 
I . V ' 1 111 -services wTfirli must be generally 

Hhorious and.perihnis. But in H,r case before 
ourt 11 is not possible for me to sav that 
tic wreck -of tl.e ship was saved hv the exertions 
o- these individuals with the master and rest of 
ie crew, (r) It is quite clear that' the vessel 
uauig )eun wrecked in the course of the L.une- 
•'■lit voyage without earning freight, 110 wages 
,„Vf ! I,B ; v 1 lie claim of these parties could 
.-. - ,e 111 "ages as salvage on the wreck or 
agincnts of the wreck saved hv their exertions ; 

Ut they having abandoned the wreck cannot 
e considered as salvors, and I must therefore 
.miss t.ieir claim, hit; without con luuuiing 
them m costs. D 

ClIAKLKs 



tliis By , 

/?, yC ' clause of said By-law, we find that this tax is an ^ Sy 
*' y annual rate to he paid from and aftertlie 1st January yr 

to' 31st December, which is in fact the financial year ' 

of the Corporation as fixed by the 22nd clause of 
8th Vic., cap. 60. 

To put any other construction upon this By-law r 
J would be to give it a rcstrqspcctivc effeet, which it • It 
is not susceptible of, Tor oil examining the hare ques- e 
tion ot law, a legislative cnactmpnt ouglit to be pros- 

tlPOfivn in nnai>otinti o»./^T imt i-ntimn.-i:, » / ~ 
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pective in its operation and nonretroactive, (a; and 
we see no reason why a By-law of a Corporation 




.. v — ~ Alleyn and A. Cameiset.l, Jan., 
.s quires, for the nromntpra. 



should receive a less rigid construction than an act 
si of Parliament. 

^ It is in general true that no statute shall be con- 
strued to have a retrospective operation without ex- 
7 press words to that effect (6), eilh r by an < nume- 
^ " * ration of the cases in whicli the Act is to have such 
retrospective operation, or by words which car. have 
^t.-no meaning unless such a construction is adopted, 
DO and not only is this the doctrine of the English 
law, but it is also founded on the principles of gene- 
' . ril jurisprudence. A retrospective statute would, 
partake in its character of the mischiefs of an ex 
post facto law, as to all cases^of crime and penalties, 
and in measures relating to contracts or property 
would violate every sound principle (d). 

Then, on looking at the equity side of the case, 
would it be just that after the Defendant has taken 
out his license as a Tavernkeeper, and incurred the , 
expenses then necessary for that purpose, an addi- 
tional tax should be imposed upon him without any 
previous notice ? Assuredly not. 

VVc are therefore of opinion that tliis item of four 
pounds must be struck out of tlie_deipao<j .ftf-tilg 

-doo |o saa|»i»s^iqi q.mi.w ioj 01 papuana lanaui Xiaia 
pue tpaiaapoa siq.fj t pawiiottau sjadatlsviajj 10 siqSu 
-itdon aqi JO ascqajnj jo a|Bg aqt pua ! pai|nbaj uaq« 
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JUDGES’ CHAMBERS. 

Before the Honble. Mr. Justice Aylwin. 

On the 19th inst., pursuant to notice, application was 
made, on behalf of Archibald Stewart, late master of 
the steamer “ Princess Victoria,” for a writ of certio- 
rari, to remove before the Court of Queen’s Bench, for 
this District, all and singular the orders and judgments 
made, by William King M‘Cord and Jean Baptiste 
Trudelle, Esquires, Justices of the Peace for this Dis- 
trict, upon a complaint before them made, by one S0) /l 
Hyacinthe Lamontagne, against the said applicant, in f 
order that such orders and judgments might be reviewed 
and examined by that Court. 

The applicant’s Counsel briefly stated, that the case 
which gave rise to this application, was one brought 
before two Justices of the Peace, under the Provincial 
Statute 6 Will. IV., Ch. 28, Sec. 1, which gave such 
Justices jurisdiction over complaints for the recovery of 
wages earned on board of any vessel belonging to or 
registered in this Province. That there was not a tittle ✓ 

of evidence on the face of the proceedings before these 
Justices, shewing that the steamer belonged or was re 
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Thc following importaut paragraph, U> our 
commercial readers, is copied from the 
article of the London Times of the 11th 
mo : — 

“ A decision in an appeal case in the House 
of Lords yesterday embraced a very important 
question regarding the security of bills of ex- 
change drawn by foreign bouses on their Eng- 
lish correspondents in cases where the two 
.firms may respectively happen to comprise oue 
/ or more of the same members. In the present 
instance a house in Brazil — Messrs. A. Yob la 
rew upon their Liverpool corres- 
pondents, Messrs. Deane and Co., and the 
bills were sold in the usual manner. They 
Vere duly accepted iu England, but Mon, 
heif maturity LQate und Co. were compelled 

;o suspend, and this brought down the Brazil 
louse. The holders sought, according to cus- 
tom, to prove against both estates — namely, 
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gistered in this Province; and, that the Justices of the , //// . , drawers in Brazil and the acceptors 

Peace had assumed a power over and had intermeddled ' * / ' ' }n Liverpool ; but their right to do so was 



power over and had intermeddled 

with a thing which was not within their jurisdiction. / 

And that any order they could make in such case was 
an order coram non judice, and one which required the 
restraining power of a Supreme Court. 

Counsel was then heard on behalf of Hyacinthe La- 
montagne, and opposed the granting of this writ, for 
many reasons : 

That the notice had not been served upon Hya- 
cinthe Lamontagne; and, that no writ of certiorari 
could be allowed in a case of this description, as this 
case was not one of a criminal nature, and that the writ 
of certiorari was a remedy for criminal matters ; over S. 
which inferior tribunals had jurisdiction. That the '■* C 
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jurisdiction. That the 
notice ought to have been signed by the party appli- 
cant, and not by his Attorney. Chitty’s Practice, vol. 

II., p. 377. That the applicant could not complain, 
because he had given a notice to produce the ves- 
sel’s papers ; and, that according to the recent 
modification of the rules of evidence in seamen’s 
cases, the seaman was not bound to produce ship’s 
papers. That the applicant having pleaded to the [ 
merits, could not urge the defect of jurisdiction, Q. 

, (Judge: If the Magistrates had not before them evi- 
dence, that the vessel belonged to the class of case 
provided for by the Statute, then it was their duty to Ac // 

dismiss the case ; although the defendant had not taken / 



. . ... right W 

denied iu the Court of Bankruptcy, owing to 
r , O' . the fact that the two partners constituting the 
0 0* Souse in Liverpool were also partners with 

Mr Allred Youle in Brazil. This decision has 
i l ow been confirmed by the House of Lords, and 
■/Try 0 >' must, therefore, in future, be understood that 

_y' x_/ a bill of etebange drawn abroad upon any es- 

tablishment in London connected by an iden- 
// /p ^tity membership will, in the event of bank- 
ruptcy, involve a recourse as limited as if it 
I w ere Bimply a promissory note. The result 
will be to cause the bills of native firms abroad 
to be preferred to those of English firms draw- 
ing upon their own connexious. Indeed, this 
00 // — " * ms a l rea dy been manifested, the Brazillian A 

Government upon whose account the bills 
which formed the subject of the present trial 
were purchased for remittance, having, it is 
said, since the question was raised, ordered 
their financial agents to make no more pur- 
chases of paper drawn upon Europe by houses 
thus constituted. 
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the objection). That applications of this description 
were becoming numerous, and the intention of appli- 
cants were more tu delay and fust rate the ends of 
justice, than'to obtain redress of supposed w rongs. 

Counsel for applicant, in reply, said, the writ of 
certiorari being purely of English origin, it was neces- 
sary that reference should be made to English practice, 
by which notice to the Justices of the Peace seems to he 
sufficient, Paley on convictions, p. 288. That, as to this 
being his proper remedy, he would more conveniently 
refer to an analogous case, iu which the same point w as / . 

raised and solemnly argued, and a decision come to, /■£. Zs4 
allowing the writ, expurte, Stewart, Queen’s Bench, 

Oct. Term, 1849. That as to the notice to produce/ 
ship’s papers, it amounted to nothing, as the complain-/ - £ 

ant could only avail himself of that notice by offering 
secondary evidence of the register of the steamer, which 
he had neglected to do. That the rules of evidence, ap- - , 

plicable to this case had not undergone any change, 0 *2-44 
and, that a reference to the Imperial Statute, 7 & 8 //, 

Victoria, Ch. 112, which is not law here, could 
receive no consideration in this case. That, under the 
Imperial Statute, he was aware, that seamen were not 
called upon to produce ship’s papers, but, that that 
Statute only applied to a particular class of cases, and 
that this case did not fall within the operation of that 
Act, That these Justices were exercising a stinted, 
limited, jurisdiction ; and. that it was indispensably ne- 
cessary, that they should confine themselves within the 
special jurisdiction confided to them. 
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SPECIAL JUBY. 



SUPERIOR COURT. 

BEFORE Jl'OGE BTUAitT AND A 
The Superior Court was occupied yesterday, 
with a case of considerable interest. It will 
be recollected by our readers that a gas ex- 
plosion occurred, on the 19th Eebruary last, in 
the house occupied by Mr. T. P. Robarts, and 
situated in Lachevrotiere street, St. Lewis 
Suburbs. A large amount of damage was the 
/‘ result of this explosion. On the 21st April 
last, Mr. Robarts instituted an action against 
-the Quebec Gas Company, for the sum of 
/£ $6,000 as damages for loss of furniture, per- 
sonal injury, Ac., alleging the accident to 
hRve been the result of negligence on the part 

of the Company. The claim was resisted by 

the latter, and tbo case came before a jury 
-r/ \ yesterday. Tbs greater portion of the day 

*004 44*~0\ WHS occll pi*<l hearing plaintiffs witnesses, as 

to, the occurrence of the accident, tho damage 
of furniture and the personal injury to himself. 
f At a late hour^he case for the jjlaintifF was 

' closed ; nud le defendants' atlornies urged 
that there was not sufficient to go to the jury 
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JUDGMENT. 

The words of the Statute are, that the vessel “ belong 
to or be registered in Ibis Province.” The applicant, in 
support of this application, sta es, that there was no 
Evidence that the steamer belonged to or was enregis- ' 
tered in this Province ; and, as the word “ enregistered” 
applies to immoveables, and “ registered” to ships, the / S 
affidavit is insufficient ; the prayer of the petition is, / 
therefore, disallowed. 

It might appear, upon first blush, that the distinction 
made between these two words had some real merit, 
but it vanishes the moment we take lor our guide, 
Walker, Johnson, and other lexicographers, most of 
whom do not give the word, “ enregister,” a place in 
their compilation. The word, “ enregister,” is to be 

■ 1 1 1 uay gq •J'UJUiul;.iu 0 ( yu /->*• i^/ / 
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0 ■ inasmuch as they contended there was no proof 
00 that the accident -namely the explosion or ex- 
pansion of gas— had been caused by any neg- 
/ lect o’f ordinary precaution on the part of the 

^-2 y/0/. defendants ; and inasmuch, also, as it was not 
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proved, on the other hand^ that tho plaintilf 
had acted with proper precaution. The Court, 
however, maintained that the case should go 
to the jury: and tbo defendants accordingly 
proceeded with their side of the^ case. The 
evidence on behalf of the defendants was finally 
concluded, and the case went to the jury about 
9 30 last night. They returned into 6oml at 
10.30 unable to agree ; and on being sent out 
again returned, about 11, still unable to agree 
os the second question submitted to th m 
// namely as to whether the damage bad been 
caused by the negligeoce of the defendant’, 
and by what means it had been caused. They 
were then discharged. 

Mr. Lelievrc and Mr. Stuart, Q. O., appeared 
ycr for Mr. Robarts ; and Ms39rs. Holt & Irvine 
Cr <5i?and Vanaovous for the Ga* Company. 
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CANADA. 

LAW INTELLIGENCE. 
[Reported for the Globe ] 

THE PROMISSORY NOTE ACT. 

RIDOUT, VS . MANNING KNEESHAW. 



/ 'f This was a case under ihe recent Act, 1 2th Vic., Chap. 

/t .U, to determine whether that Act was in farce in Upper 
/ Canada or not. The followin' special facts were agreed 
/ up >n by the Counsel on both sides, and submitted to the 
Court. 

Tho following is the note on which action was 
brought ; — 

y Toronto, 1st August, 1849. 

f.-^/XS2 18s. fid. 

T we I re months after date, I promise to pay Richard 

j^/Knecshaw, or order, at the office of Rid. tut, Brothers & 
t Co., eighty-two pounds, eighteen shillings and lire pence, 
y'' Currency, for raluo received. 



(Signed) 



Alexander Manning. 



SPECIAL CASE. 

The note was presented on the afternoon ofthc8rd day 
/ ‘ A* of S r “ ce > 11 h of August, 1849, at the office of the Plaintiff, 
' and was not presented to maker personally or at his place 
/ of business or residence; payment was refused and the 



note was protested for non-payment ; on the 3rd day 
next after the day on which the not.' was protested, notice ^ ' 



of protest for non-payment was made by depositing same 
in the proper pnsl-office, properly directed to the endorser, 

{ it but not prepaid ; no other notice was giren. 

, The endorser contends that the presentment and notice t/ 
/ were both insufficient — that presentment should hate been ’ 
to maker personally, and that notice was too late and was 
bad, not being prepaid. 



I awv by no means certain whether the framers ...e 
Act did or did not intend, that it should extend to Upper 
as well as to Lower Canada. If they did so intend, their 
intention has not been consistently pur-ued. 

We must form our opinions upon an examination of 
ifce Act ifcBlfi, 

In my judgment we should treat it as affecting Lower 
Canada only ; though it is no ivhere confined to Lower 
Canada in express words — and tho’ there maybe indi- 
cations in one nr two passages of a contrary intention. 

We must look at the whole purview of it and upon that 
found our judgment. The evidence, in my opinion, leads 
most strongly to the conclusion that it was intended to 
apply only to Lower Canada. 

In the preamble ii is called an Act to amend the law 
regulating Inland Bills, kc., and Foreign Bills in certain 
Cnm — then the SOth clause which applies specially t„ 
foreign bills, sp. aks only of bills drawn abroad upon any 
person in Lower Canada, yet that clause is the general 
clause for regulating all proceedings in regard to present- 
ment, protesting. noting and notice. 

It is clear that would leave foreign bills subject to one 
law for Lower Canada — and to another law for Upper 
Canada, in almost every particular, if not in every one. 
Then the preamble states the expediency of rendering 
/ more uniform the protesting of bill* and notes and practice 

' / / - therein. Now if they meant by that to give a uniform 

law throughout Canada they surely would not have eon- 
fined many of their provisions in regard to these particular 
points to Lower Canada, as they have done in express 
terms — for example in t he 9(h, 19th, 20th, 22nd and 30th 
clauses. If they had in these clauses assimilated the 
law of Lower Canada lo that which was in force here, 
then they would have shown that they meant by the word 
“ uniform,” uniform throughout Canada. But we see 
that their provisions would in these very particulars es- 



// 




/ , 



y The maker contends he was entitled to a presentment 
A personally or at his place of business nr residence. 

The question for the Court is — whether on these facts 

/ the Defendants or either of them is liable. If the Court 
he of opinion that Plaintiffs are to recover, then judgment 
for Ihe Plaintiff, may be entered us by confession or nit 
dicit against both or either of Defendants, for amount of 
note and interest. If the Plaintiffs are not entitled to 
' recover against both or either of Defendants, ih-n a non- 
suit to he entered as to both, or as lo whichever Defendant 
the Court may order. 

J. II. Hagarty, 

For the Defendants. 

P. M. Vankouuhnett. 
attorney and Counsel for Fluintijfs 






y tablisb in Lower Canada only regulations quite different 

' £ / from those which our law prescribes. I infer therefore 
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JUDGMENT. 

Robinson, C. D. 

A Statute was parsed in ihe last session of the Legis- 
lature or this Province, 12 Vic. ch. 22, iuCfi ill* d “ Ar. 

Act »o amend the law regulating Inland Bills of Exchange 
and Promissory Notes, and the protesting thereof, and 
/ Foreign Bills in certain cases. ?> By the last section of 
the Act it was appointed lo take effect from the first day 
of August following, which is now pas*. 

By a provision contained in the 13th cl., it is enacted 
that every note payable generally shall be presented to 
the maker either personally or at his residence or usual 
place of business ; and by the 7ih cl., it is declared that 
any note shill be taken lo be payable generally, unless it 
be expressed in the body thereof that 'he same is payable at 
a bank or other place only and not otherwise or elsewhere. 

The 16th cl. of that act also provides that notice of 
protest for non-acceptance or non-payment may be given / c 
at any lime within three days ncx r after the day on which ' 
the protest was made. 

These provisions may form the law of Upper Canada in . 
force at the time of .the passing this act : by which law, 

/ ih'high a npt# made payable at a particular place, without 
adding not otherwise or elsewhere, is to be taken as payn- 
t ble generally, yet a presentment at the place so named 
will be good, and it is not necessary to present it other- 
wise, though a presentment generally, or in any others, 
manner, such as would suffice if no place had been named \ 
would al«o be sufficient. And by the law of Upper Ca- 
/ ^tad i, notice of non-payment mast be given or sent, not 
/If ‘here the day after the presentment.. w > Z ^'7 

Inthecase before us the presentment w is made after ' 



^ A . 






2* 



A 



■ 2 + 



the 1st of August, at a place where the note in' the body 
of it was made payable, without addition of the words 
only, and not otherwise or elsewhere, and was not made x r 
os the 7th clause of the new Statute requires. 

The written notice of non-payment was not mailed till 
the third day after presentment, and it was not pre-pa id 
when pul into the post-office, as the Ulh Clause olihe 
Statute requires. 

The Plaintiff, it is clear, on this -statement, cannot re- y/t 
cover, for without the iid of that act, his notice was sent 
too late, and if the act applies to this case he has not / 
complied with its provisions. 1st, in not having pre-puid 
hi« notice 2nd, in not hating presented the note, as re- 
q 'tired by the I3ih clause. 

lie has neither complied with the law of Upper Ca- 
nada as it stood af»er the 1st. August, nor with the pro- 
visions of the new Statute if that is to be taken. ^apply- 
ing to Upper Canada — so that this case musMlrli^s 
regards the indorser. 

But it is represented as being extremely important that 
on opinion should be given by the Court for the. guidance 
of those engaged in Commeice upon the question, \Vhcihet>22 /£ / 
the Statute referred lo, is confined in its operation to 
Lower Canada, or extends also to Upper Canada. 






that they meant only to make lie practice uniform in 
sy Lower Canada by giving certain positive rules to be ob- 
^ served by all notaries there. Now in the first clause they 
repeal the L- C. statute 34 Geo. 3 ch. 2, because it is in- 
^ consistent with this new law — but they leave various sta- 
i J lutes in force in Upper Canada, which it would be equally 

proper to repeal, if this pew statute is to extend to U. C. 
^ They make no where the slightest allusion to Upper Ca- 
/// nadaor to any statu'e in force there — though they copy 
many parts of some of those statutes for the purpose, as 
f infer, only of introducing them into Lower Canada, ns 
amendments. The 9th. lOtli and 12rh clauses strengthen 
also my impression that the statute was not intend* d to 
operate out of Lower Canada par iculnrly the 12th— for 
otherwise why should Lower Canada alone be named in 
that clause. If what i* there made law were already the 
law in Upper Canada that would not account for their con- 
fining that clause lo Lower Canada, for the bill contaim 
ey many provisions not so confined in express terms, and 
which yet are taken from c tie law of Upper Canada 
beyond doubt. But this 12th clause would entirely 
change the law of Upper Canada if it applied here, it is 
con fi cd to Lower Canada in terms and therefore can not 
apply here — and the effect therefore is quite inconsistent 
with the supposed intention that the statute is to operate 
throughout Canada in order lo made the law uniform in 
both parts of it. So the 19 h and 20th clauses are quite 
repugnant to the idea that this sia'ute is to apply here, 
for i. so, why should the 19 h tlau?e have been in words 
limited as it is to Lower Canada. Any one who framed 
J that clause with Upper Canada in his rnind- would know 
'hat we had no such .enactment in force here — and there- 
fore if it were desired lo repress such offences as are to 
be p inished under that clause, why should not the pro- 
vision have been general. The 20lli clause shews as 
clearly also that the Legislature were passing the act for 
Lower Canada only, for otherwise the effect of that pro- ' 
vision wou d be absurd. 

I refer also to the 22nd and 25th clauses — especially the 
latter — audio the 26th and 3lst clauses, as all tending 
strongly to shew that we should hold the statute lo be 
confined :o Lower Canada. That it would introduce 
much confusion and very inconvenient results, it it were 
otherwise construed was pointed out in the argument, 
and we should gladly, I think, avail ourselves of the 
/\ abundance of evidence afforded by the statute that it was 
not intended to be iri force here. The 25th clause w.ould 
be a strange provision if we could suppose that this Pro- 
vince was intended also to be subject to ibis law. 

Neither do I believe that the Legislature could have 
designed the 26lh and 31st clauses to apply here — for the 
first establishes holidays which are some of them unknown 
in Upper Canada, and the last alte s the general period 
of time for the limitation of actions from six years to five 
— neither of these, however, would alone be safe to rely 
upon. 

The mention also of leagues in the table of fees — a 
common standard for measurement of distances in L. C., 
but never adopted with reference to U. C. — and the ge- 
neral introduction of the words Lower Canada into most 
of the forms given in the schedule are additional argu- 
ments to lead (o the conclusion that this is a statute only 
for L. Cf 

It would be ca-y if it were necessary to multiply evi- 
dences of that intention — and when we see no clear evi- 
dence of an intent to embrace Upper Canada, but so many 
arguments to the contrary on the face of the set, we need 
not hesitate in my opinion to declare that the Legislature 
did not intend to introduce among us (he iticonvenient 
consequences which would follow the incorporation of all 
the clauses of this act into our co le without any reference 
In printin'* * • - Vi - U/ C - 4 “« 
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(Reported for Ike Quebec Gazette.) 

*1 

SUPERIOR COURT. 

14th October, 1850. 
present: 

The Hon. Edward Bowen, Chief Justice, - 
“ “ Mr. Justice Duval, 

“ “ “ “ Meredith. 

Robert Shaw, — Plaintiff. 

J. D. Lefurgy, — Defendant. 
and 

Divers opposants. 

Dionne, — Plaintiff, — Soucie, — Defendant , 

• | and 

Divers opposants. — And another case. 



In these cases the point to he decided by j- 
the Court was ; firstly, whether or not - ' 



The second case, however, that of the 
Vendor of real estate subsequently to the 
Ordinance coming into force, various in- 
congruous and conflicting opinions prevail, 
for on this point the learned Judge on my 
right, Mr. Justice Duval, differs from Mr. 
Justice Meredith and inyself, upon grounds 
which he will state, and the latter Judge 
having taken the trouble to extend his 
opinion in writing, I shall content myself 
by stating briefly the manner in which I, 
view the case. 

The object of the Legislature it may be 
fairly inferred from the manner in which the 
privilege of the vendor is mentioned was 
not to destroy, but to maintain it intact — 
indeed equity and natural justice would re- 
quire that he who has parted with his es- 
tate for a valuable consideration afterwards 
to be paid, should by every possible ways 
and means be secured upon such his estate 



Upon the whole we are of opinion (in the 
latter case) that the claim of privilege set 
up by the vendor must, and ought to 



notwithstanding that his con- 



- until the purchase money be fully paid and 
party claiming monies to be paid him by' discharged ; but if, contrary to such prin- 
privilege of Bailleur de Bonds, in prefer- r\ C }P e < immediately af^er the sate, and pos- 
cncc to mere hypothecary creditors, was cvc . n , ore 110 in ^ >v ‘ dl which it is 

bound to have registered the deed giving . written, is dry, the purchaser rc-sclls to an- 
hhn his privilege before the mere hvpothe- * °. C1 , P a J’ s him a valuable considera- > 
itor should have registered the which second purchaser by immediate- 



/ 



<- ; 



cary creditor 

deed under which he claimed, when the 
deed conferring the privilege of Bailleurs 
de Bonds was executed previously to the 
passing of the Registry Ordinance ; and 
secondly, whether the Bailleurs de Bonds 
was obliged to register his deed before the 
hypothecary creditor should have registered 
his claim, when the deed confering the 
privilege of Bailleurs de Bonds had been 
executed after the passing of that Ordin- 
ance. 

The Chief Justice observed, that there 
were three cases (those above mentioned) 
before the Court, in which questions of much 
public interest, and upon which a variety 
of conflicting opinions were entertained, 
namely, as to the privilege of unpaid Ven- 
dors of real estate,, called in the French 
law Bailleurs de Bonds, who had neglected 
to ciiregister their deeds of sale under the 
provisions of the Registry Ordinance, 4, / 
Vic. ch. 80. Two distinct cases in the 
opinion of the majority of the Court arise, 
the first, that of the unpaid Vendors, or 
Bailleurs de Bonds whose contracts of sale 
were made and executed before the Ordin- 
ance became a Law in the Province ; and 
secondly, of unpaid Vendors of real estate, 
having sold alter the Ordinance came into 
force, neither of whom had enregistered 
their deeds. Under the first, we are all 
agreed that the Vendor who neglected to 
enregister his deed of sale either within 
the year immediately following the Procla- 
mation fixing the period from and after 
which the said Ordinance was to take ef- 
fect, or within the further '’ear to which by 
a subsequent statute the period for enregis- 
tration of “ all Wills which shall be made 
11 and published, by any devisor or testa- 
“ trix who shall die after the day last 
“ mentioned, and of all judgments, judicial 
“ ac fs and proceedings, recognizances, ap- 
“ pointments of tutors or guardians to tnin- 
41 or3 > and of curators to interdicted persons, 

“ and of all privileged and hypothecary 
rights and claims, and incumbrances, 

“ from whatever cause they may result, 

“ and whether produced by mere operation v. 
“ of law or otherwise, which shall be cn- * 
“tered into, made, acquired, or obtained af- 
“ ter the day last mentioned, of or conccrn- 
“ ing or whereby any lands, tenements or 
“ hereditaments, real or immoveable es- 
“ tates in this Province, shall or may be 
“alienated, conveyed, devised, hypotheca 
“ ted, mortgaged, charged, or in any man- 
“neror way affected,” was extended, has 
forfeited his claim of privilege, and is only 
enabled to be ranked and collocated in dis- 
tribution as a simple mortgage creditor, 
having no one to blame but himself for his 
icglcct to obey the plain enactments of the 



^ maintained 

tract of sale has not been enregistered 
Duval J., expressed himself at consider- 
able length, and stated that although he 
agreed with the other members of the 
Court ,n so far as regarded the necessity LI 
that exmted of registering deeds under • ^ 
which Bailleurs de Bonds claimed, exccu 
tied before the passing of the Registry Or 
< Iinance, yet he differed from the majority 
. M to the view which they had taken of the . 

1 other question concerning the necessity of 
>■ registering similar deeds executed after • ] 
that in relation to the latter question he was > 
of opinion that in order that the Bailleur de » 
bonds should be enabled to maintain l,is!, 
privilege or priority before mere hvpothe- Fl 
cary creditors, he should register the deed I? 
giving him the privilege he claimed to cx- 
ercise. 

i , Hon ° r • revic "' ed at considerable 
length the provisions of law which obtain 
in relation to questions of privilege and 
priority of creditors in France, and men- 
tioned the dangers and inconvciniences to M 
winch purchasers of real property would he f. 
subjected, were the claims of parties under P 
deeds conferring privilege of Bailleur de 
bonds not compelled to register their titles 



ly enregistering his deed, or by granting 
mortgages thereon to others who enregis- 
ter their mortgages prior to the original 
vendor’s contract being enregistered, if, I 
say, the Bailleur de Bonds can thus lose his 

When we look to the 31st mid 32nde!tiuses J the vendor of ’reel ewme°isdUhie'to Iom ’’ kii 
of the said Ordinance, one of two things , privileged claim, for the payment of the price 

WWW II . t rw ww • M , 1 f r\ 1.1 ,1 rw lw t wwi . w w r.1 .. i 1. n ^ f li / . H I 1 n t O 111 fll 1 ( 1 1 A f . . • 1 1 *. 1 « 



or claims to, and upon such real property 
Meredith J.- In this case, Shaw vs. Lefurgy 

find I iivArfi (InnAcmtc ...4 ... . i 



must appear self-evident, namely, that the 
period for enregistration of the right or 
privilege of Bailleurs de Bonds was inten- 
tionally not limited by the Legislature, 
or it is a casus omissus ; for while totally 
silent as to any time within which this pri- 
vilege to maintain it inviolate should be 
enregistered, all the other privileges falling 
within the same category and specially 

enumerated, have times set for enregis- - . ■ 

tration thus to preserve the privilege of IiecebSa, > t0 extend out observations to a some- 

ZZIZZ ZT1Z1 :rJTZl g LT. z? ,han is - us,,al in renderi ^ 

judgment on ordinary occasions. 



due to him, if he fail to register the deed of 
sale. 

It is hardly possible to over-rate the impor- 
tance of this question, affecting as it possibly 
may, every person possessing real estate, or 
holding security upon that description of pro- 
perty ; and the question is not only one of im- 
portance, but is admitted by all, to he attended 
with considerable difficulty.' It cannot, there- 
fore, be matter of surprise, if in explaining our 
views in relation to this question, we find it 






co heirs for the difference or return in mon- 
ey, or a partition of their joint estate, a pe- 
riod of thirty days is allowed, the same time 
is allowed in the cases of architects, build- 
ers, and workmen. If the Legislature 
considered that no mischief could ensue 
from the want of enregistration, and there- 
fore did not ordain a fixed time, because 
•_ any subsequent purchaser or person about 
to lend money on mortgage of the property, 
could acquire all publicity requisite, there 
t being now no general mortgages, a search 
of the Registry Office would shew whether 
any special one had been created, and the 
intended purchaser or mortgagee could, by 
demanding inspection of the party’s title at 
once discover whether the original Vendor, 
Bailleur de Fonds, had been paid or not, 
in either case is it for us as a Court of Jus- 
tice to enact or limit the time, where 
the law is silent, and thereby deprive the 
Vendor of his just rights ? Or ought., we 
not rather maintain his privilege if possible, 
the equity of the case being altogether in 
his favor ? I will not add to these brief 
observations, as the case will be more ful- 
ly gone into in support of our view on the 
subject, by Mr. Justice Meredith. I am 
, well aware that some persons whose opin- 
ions are entitled to much weight and res- 
pect, have in this matter held that If A sells 
to B, who has not paid his purchase money, 
that so long as B returns the property, the 
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In disposing of this question, we shall first 
consider it wiih reference to deeds of sale made r> 
before the registry ordinance came into effect, 
and afterwards with reference to those made 
subsequently to that law coming into effect. 

The 4th section of the ordinance in express 
terms requires the registration of “ all privileged 
and hypothecary rights and claims ’’ which 
„ should be in force, upon the day on which the 
ordinance should come into effect. 

The same section prescribes the time within 
. which such registration should he made, (which 
time was afterwards extended), and declares 
that any claim not registered within the time so i 
prescribed, should bo inoperative against any 9f 
subsequent bona fide purchaser or mortgage for 
valuable considerations. y 

It appears to the court, that t lie general words 
“ privileged and hypothecary rights and claims, jj 
used in this section, include the privileged /\ 
claims of the vendors of real estate ; and that if "ft I 
any doubts could have existed as to the meaning J 
of those words, that such doubt must have been -vq 
removed by the 31st section of the same law, in 
which the claim of the unpaid vendor is ex- 
pressly spoken of, as one of “ the privileged y 
“ rights and claims which shall and may be en- fyj 
“ registered under this ordinance. 

Seeing then, that the registry law has de 
dared that the privileged claims of vendors, in 7g 
force at the time the registry law came into ef- 3 
feet, are among those which the law has re- /I 

ouired should be registered; seeing also, that 
*. 1 1 t 1 j .iJiot t »m© ctipii rfl- 



the law has declared within what time such re- 
gistration should he made ; and seeing in fine, 
that the law has further declared, that any such 1 

privilege of A continues, and being enre- privileged claim not so ^ Jf, 

1 gistered may be enforced, but that if B ^SerorX'lgagor for valuable considera-^ 
subsequently and before enregistration sells |j on . wc think that we CRlm ot avoid holding, JD 
to C, that the privilege is lost, and the that any privileged claim in force when the re- 
vendor becomes a simple mortgage crcdi- ’gistry law came into effect, whether resulting 
I tor. I can not subs'.ribe to this doctrine, from deeds of sale, or any other cause^am . 



as it would tend to jeopardize the rights of (enregistered according to 1 ie q . 

A, and subject him to the caprice of C, to that purchaser or mort- 

gagor for valuable consideratiojl 



retain or part with the 
virtually affecting the ri 



property, thereby 
flits of the vendor, 
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e are aware, that It has been contended 
persons whose opinions are deserving of respect, 
that the vendor of real estate is not liable to lose 
his privileged claim, hy omitting to register it ■ 
bat we think it will be seen, in the course of the 
remarks which we shall have occasion to make, 
on the second branch of the question under 
consideration, that all the arguments that can 
be advanced for the purpose of shewing that the 
claim of the vendor of real estate need no! he 



'terecT accor 

which obtains witlii respect to ordinary mort- 
gages • or that there is something in the law to 
warrant us in naming a time, within which those 
_ privileged claims may he effectually registered 
as privileges. 

In order to shew that the vendors privilege 
could not' be registered according to the rule 
which is provided with respect to ordinary 
mortgages, I would remark that, if that system 



follow, that the Court ought not to adopt 
pystem which would be productive of such 
justice. 

, Nothing less than the express words of the 
Legislature (and there is certainly nothingof the 
kind in the present instance,) would iustify us 
in adopting e system which, even its most stre- 
nuous advocates admit, would place in jeopar- 1| 
dy the most favourable, the most important, and 



registered, must he confined to claims resulting ^ were adopted, it would have the effect of re- t by far the most extensive class of privileged 
from deeds of'sale, executed after the law came ducing the privilege in question to the rank of 



.’petition, we ? an ordinary mortgage, thus virtually destroying 
whether the ^ the privilege, by a proceeding purporting to 



into effect ; and in order to avoid re 
shall at once proceed to consider 

vendors of real estate by deeds of sale, executed protect it. __ , 

after the registry law came into effect, are liable To hold that a privilege is to be ranked ac- 
to lose their privileged claims if they omit to ^ cording to the dale of its registration, would 
cause them to he registered. " plainly he equivalent to declaring, that the pn- 

it cannot be denied, that the words of the vileged credtor should he despoiled of all ms 
first section of the ordinance, which have refer- rights as such. .... 

eucc to privileged and hypothecary rights and The rule with respect to the privilege is 

claims, to be acquired after the coming i n t 0 / il 2 >rivingia non cx tempore seel cx causn axtiman- 

effect of the ordinance, are as generals the i!lr -" ........ , 

’ - • - • - - s But if the privileged creditor is to rank mere- 

<7 ■ ly according to the date of the registration of 
* his claim, then the nature of the claim becomes 
unimportant ; and instead of taking for our 









words of the fourth section, which have refer 
ence to claims in force at the time the ordinance 
came into effect ; and it may therefore be con- 
tended, and not without much appearance of 
reason, that if we hold that the privileges of 
vendors in force when the registry law came 
into effect, must be registered under the fourth 
‘'section of the ordinance : that we ought also to 
hold, that vendors’ privileges, resulting from 
deeds executed after the law cam# into effect, 
should be registered under the first section of 
the same ordinance. 

It may however be replied, that it is not suffi- 
cient to 6hcw that the legislature in framing the 
first section of the ordinance, intended that all 
privileged and hypothecary rights and claims to 
be acquired after the law came into effect should 
he registered ; but that it is also necessary to 
,show, (hat the legislature have provided means 
, for the registration of all tlioso rights and 
claims: and if it can ho. shewn, that the law 
does not afford means for the registration of a 
particular class of those claims; then notwith- 
standing the general words of the first section, 
it may reasonably be supposed, that the legis- 
lature did not intend to subject the particular 
class of claims, in relation to which such omis- 
sion is made, to the necessity of registration. 

Even if this supposition be not admissible in 
l fhc case before us ; stiil we would deem it im- 
possible, that g person could be despoiled of his 
property for the inobservance of a formality, for 
the observance of which the law does POl afford, 
him any effectual moans. 

We are of opinion that the law has not pro- 
vided any mode for the effectual registration of , 
vendors’ privileges resulting from deeds exccu- 
ted after thojaw cams into effect, — and to es- 
tablish this point is the main object of the fol- 
lowing observations ; for if this point be once 
established, the inferences to be drawn from it 
will not, we think, admit of much difficulty. 

With this object in view, then, 1 would ob- 
serve, that to the majority of the Court, it ap- 
pears to be necessary, essentially necessary, for 
the effectual registration of any class of privi- / ^ 
leged claims, that the law should specify a time, 
within which such claims, if enregistcred, 
should have full force and effect, ^von as against 
previously registered claims. 0 

. In order to prove the correctness of this opi- 
nion, if may be observed, that there are but 
two rules which can be adopted l’or the regis- 
tration of claims upon real estate. The first is 
that which obtains with respect to common 
.mortgages, and according to this rule, priorty 
of registration gives superiority of right. The 
second rule is that which is usually observed 
with respect to privileges; and according to 
which the privilege is to be registered within a / 
certain time, and if registered within that time, 
it preserves its rank in all respects, even as re- 
gards previously registered claims. 

Our Legisture have adopted this second rule, 
with respect to the various privileged claims 
mentioned in the 32nd Section of the Registry 
Law, and they do not appear to have done so f'i 
with respect to the privileged claims of vendors 
of real estate, resulting from deeds of sale, exe- 
cuted subsequently to the registry law coming 
into effect. 

They certainly have not in direct terms 
adopted this rule, with respect to the class of 
privileges last spoken of ; for they have not 
named a time, within which these privileges 
may be effectually registered. 

1 hose, therefore, who, notwithstanding this 
omission in the law, contend that the privileged 
.culms of vendors, under deeds of sale, execut- 
ed after the Registry Law came into effect, are 
subject to registrations, must shew cither that 
id? of prl dieg-.Ml claims now livin'.: spoken 



7) guide the rule already referred to, as being ap- 
'4*. plioable to privileges, we would have been 
A guided by the maxim which obtains with re- 
spect to ordinary mortgages, prior tempore, po- 
lios jure. 

The consequence of thus reducing the privi- 
lege of the vendor of real estate to the rank of 
an ordinary mortgage, would be, as will he ob- 
vious to any lawyer, to expose the vendor in 
1 j every case, notwithstanding the observance of 
every possible precaution on his part, to the loss 
£ of his claim. 

Sufficient, I think, has been said to shew that 
it is impossible to maintain, that t lie privileged 
claim of the vendor can be registered in the 
same way as a common mortgage, — for, in a 
word, such registration would cause, not the 
preservation, but the destruction of the privi- 
lege. 

This point being established, and it being ad- 
mitted, that the law has not expressly fixed a 
time for the registration of the privileged claim 
in question, it only remains to be shewn that 
there is nothing in the law to warrant us in 
naming any particular time within which the 
vendor rnay register his privileged claim, so as 
j to cause it to rank before previously registered 
mortgages. 

The only time that has been suggested, or 
A that can, with any appearance of reason, be 
suggested, as that within which it inay he held, 
that the vendor should register his privilege, is 
that during which the purchaser may hold the 
property — and this brings us to the considera- 
tion of the system which has been adopted hy 
the Honorable Judge, whose views on this 
subject differ from those of the majority of the 
Court. 

According to the system now about to be 
considered, namely, that hy which it is propos- 
ed in the silence of the law, to name a time for 






claims. 

The second objeetjon to the system now 
being considered, is that there is nothing in our 
law to justify us in declaring, that the period 
during which the purchaser may hold the pro- 
perty, rather than any other period, is tobethat, 
during whih the seller may effectually register 
his privilege. 

The adopting of that particular period appears 
to the majority of the Court, to be a merely ar-J 
bitrary proceeding, and it might, we think, as] 

I well he said, that, the vendor should register 
within a month, a year, or ten years, as within 
the time the purchaser may think fit to hold the, 
property. 

If the Court, in the silence of the law. were 
to name 3 time for the registration of the privi- 
leges in question they would plainly do, as re- 
gards this class of privileges, that which the 
Legislature have done, hy the thirty-second of 
the ordnance, as regards the different other 
classes of privileges. 

■ To this, there would b> hut one objection, 
j| namely, that the Court is not the Legislature. 

The third objection to the system now being 
considered is that there is nothing in the law lo 
warrant us in saying that the privilege of the 
vendor (supposing it to be subject to registra- 
tion), Shall, if registered, after a common mort- 
gage, rank before it. 

The law does prescribe a lime, within which 
the privileged claims of co-heirs, co-part- 
ners, architects, builders, workmen, and certain 
other privileged claims may be registered, so as to 
rank before previously registered common mort- 
gages, but the law does not contain any such 
provision as to the vender of real estate. 

The law expressly declares, that, except as 
to the few special cases, to which reference 
has just bren made, that priorty of registration 
gives superiority of right. 

The privilege of the Vendor of real estate is 
not one of the excepted cases, if therefore, that 
claim be subject to registration, the conse- 
quences of such registration, must lie in accord- 
ance with the general rule, laid down by law — 

; wherea3 it is contended by the advocates of the 
system now being considered that the Court of 
its own authority, may make an exception in 
favor of the vendor’s privilege, similar to that, 
which the Legislature hare made by special 
enactment, in favor of the other classes of 
privileges. 

The Legislature may, if it be thought expe- 
dient, do this ; the court cannot. 

The fourth and last objection to the system jy 
/ which we are now considering is that although 



, 111 * ne , ence tne ‘»w, to name a time ior i : t wou jj E u ; »ject the vendor of real estate to the 
jhe effectual registration of the vendor a privi-^ expfnse 0 f registering their claims, 



lege ; that privilege must be registered, hut it 
may be registered at any time before the sale of 
the property by the purchaser ; and when once 
registered, it takes precedence of all common 
mortgages, whether previously registered or 
not. 

The objections to this system are, firstly — 
That hy it, the rights of the vendor are made 
to depend upon the will of the purchaser ; for 
the purchaser, hy selling the property iinme- 
diately, may render it not on^y difficult, but per- 
VA lups impossible, for t lie vendor to register his ? 

‘ privilege in time. 

It is plain, that according to this system, the 
^ privileged claims of the vendor of real estate, 
although one of the most favourable nature, and 
plainly entitled to all the protection the law can 
afford it, would be placed not only in a much 
less favourable position, than any, even of the 
inferior privileges on real estate, but in fact in 
a position of imminent peril. 

It is admitted by all, that this would he an ex- 
treme injustice, and it is not contended hy any 
that the Legislature contemplated this injustice ; 
hut yet it is contended, that the words of the ✓ 
first section of the ordinance, arc so general, as 
to subject the vendor of real estate to the ne- 
cessity of registering his claim, notwitstanding 
any injustice that may result from the obliga- 
tion so imposed. 

To the majority of the Cour f , however, it ap- 
pears, that if it be admitted, as it must be ad- 
mitted, that this system would be productive of 
grave injustices ; and if it he admitted, as in- 
deed it is admitted, that the Legislature could 
not have contemplated, that is to say, could uot 
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expense ol registering their claims, and most 
unjustly expose them to the loss of those 
claims, if not regi.-tered before a sale by the 
purchaser; yet so tar as regards mortgages, 
this system, would admit of concealment, when 
publicity would be advantageous, and would 
require publicity, when it could he no longer 
useful. For instance A sells real estate to B 
for £ 1000. B the purchaser, holds the proper- 
ty for ten yeais, and during the first two or 
three of those ye>rs borrows money to a large 
extent. The seller does not register his claim 
for some years afterwards, that he does so, be- ] 
fore a saie of the properly by the purchaser. 
The lenders could ni t at the time they advanc. 
ed their capital, nor for many years afterwards, 
know of the vendors claimed by the Registry 
Office and yet the subsequently registered 
claim of the vendors would defeat the previously 
registered claim of the lenders. 

These objections appeared to the majority of 
the Court to be so great, that we are disposed 
to think that the system, against which they 
are urged, would not have many supporters 
were it not, that it is the same, or very nearly the 
sari; t: , as that which has been adopted in trance, 
under the Code Civile. 

But if it lie desired that we should imitate 
this portion of the law of France, it would be 
well to shew us, at least, that it is esteemed by 4/ 
those persons in France who are capable w 
torming a sound judgment as to its merits. 

One or two quotations will shew what the __ 
most esteemed french authois think on this 
point. 

Troplong speaking of this says : “ Le sys- 

“ feme est vVaime nt bizarre, et conduit a de* 






i 




r // 



yy„,yy /f/y 




a 






C/Sft ~ o 7 '/? rc/scU^y * 




, ^y^^y yy y? 6y/zj/zi 

, 4 yZ // <tr/s^y //ty 7 ^,'/* 7 /f- J?//' 

. yz^ 

^bcC' Z/£^ S tZOC' 

. tJc*** 7 " ^ 

/. _ / 

<& 

</nj . ‘ <& <r^y 

/ y ^-y 

'' / ' 

~ Z- / •/ , '£^ 

y%~' y 

y //. « // a^yt^y 

. t--^v7 — yy'^^y 

/ 



, y///u “ / ' yu#y s/yC,// yy &<*// 

. yssty " o y?y^/ 

. J/ty y> j?c? ^ rc y ! 

. f/i,; y^st y/f * 

. 'C^) cy & 

y 

v 



. y%y " ^Z’ / r y^sss/y //v/^y y yy /y/y 

. < =>^y y^y /’■'?’ t y y4 jy » 

- a y^/so *- yjsY & / /yi^y 7 y? 

. yys/Y v y/ssrscSs 




1 « consequences lou'es contraires A celles que le 
« legislatenr a youlu obtenir.” At another 
place (No. 267) the same anther says — “ pour- 
quai tant de fracas (^inscriptions, qui ne font 
rien savoir ; Mr. Valette speaking of inscrip- r 
lions on the part of unpaid vendors, calls them i 
« inscriptions derisoires.” 

I had intended to have shewn, that even, if 
the system which obtains in France, were de- 
serving of imitations, which it certainly is not, 
still that there does not in this matter, exist any 
analogy between our law and the provisions of 
the Code Civile, which would justify us in 
adopting a system founded on the Code. The 
discussion of this point would however occupy 
more time than can be devoted to this subject 
on an occasion such as the present ; I shall 
therefore close this branch of the case by ob- 
serving — that what has been said appears to 
me to be sufficient to prove firstly — that for the 
effectual registration of any class of priviliged 
claims, it is necessary that a time should be 
specified, within which, such claims, if regis- L 
tered should have full force and effect ; and 
secondly, that our law being silent, as to the 
lime within which, the priviliged claims, of 
the vendors ol real_estate. by deed of sale exe- 
cuted after the registery law came into effect, 
may be registered ; that thereisnothinzto war- ' 
rent us insupplvingthe silence ofthe law in this , 
respect — and if these two points be established 
89 1 think they are — then it must be admitted 
that the legislature have not made provision for 
the registration ofthe last mentioned class of 



the tria! mat question, with the ollier 3 , 
was submitted to the jury, and they returned 
for answer : “ Yes, we find that a package con- 
taining about 100 lbs. of powder was on board 
as freight, and which the owners of the said 
steamer were not precluded by their policy 
from carrying.” 

It is quite clear — it is admitted, indeed, by 
all the Judges, and there can be no question 
about it — that the latter words of this finding, 
“and which the owners of the steamer were 
' Ilot precluded by their policy from carrying," 
were beyond the province of the jury. It was 
taking upon them to decide upon the construc- 
tion of the contract. I suppose that the course 
in the province in these cases, where the jury 
are required by the provincial statute to find a 
special verdict — that is, not a special verdict 
as the term is understood in this country, but 
to answer distinctly to the different questions 



Now the word ‘ premises,” although in po- 
pular language it is applied to buildings, in 
1 lc K a \ language means “ the subject or thine 
' previously expressed," and the question here 
is, in what sense this word is used, which must 
be gathered fr»m the contract itself, and not 
from any external evidence. As Lord Denman 
says in a case of Hickman vs. Oarstairs in 5 
Barnwell and Adolphus, G63 : The question 

in this and other cases of construction of writ! 
j ten instruments, is not what was the intention 
• of the parties, but what is the meaning of tbe 
words they have used.” Supposing, however 
that evidence was admissible in this case for 
the purpose of proving that by the use of the 
word “ premises,” the parties did not intend to 
’ include the steamer, the subject matter of the 
inaurance, wlutt is relied upon appears to he 
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c i a j ms an ,l the majority of the Court are ot ' the Lourt ol Queen’s Bench, and after argu- n tract, this strange consequence will follow: 
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opinion, that the legal and just consequence 
from this admission is, that the class claims ill 
• question cannot be lost by the inobservance of 
a formality, for the observance of winch 
law has not afforded any effectual means. 

Lex. 



the 



which are settled by the Court to be proper to : entirel 7 insufficient to render the condition in- 1 

he submitted to them— is, that an application •’-* ! 

is afterwards made to the Court to apply the 
verdict. Accordingly, such an application 
was made by the defendants in the action; 
and, in addition, there was a motion to 
strike out the words to which I have referred 
in the finding of the jury. There was, perhaps, 
no necessity for this motion, as tbe latter part 
of the finding of the jury might have been 
treated as mere surplusage; but the Supeiior 
Court took it into consideration, and decided 
that the words ought to be struck out from the 
answer of the jury; and then gave Judgment 
for the defendants. 

From this judgment there was an appeal to 



applicable. It is said that this insurance was 
upon a trading sleamer; that it was the usage 
of steamers of this description to carry gun- 
powder on freight ; that this was known to the 
Company, and, therefore, it must be taken that 
they did not mean to include this portion of v 
the seventh condition in the insurance. 

But assume that it was notorious to the 
Company that it was the usage of a steamer of I 
this description to carry guupowdcr upon 
freight, why should they not, for that very 
reason, desire to limit their risk by preventing i 
more 'than 20 lbs. of such a hazardous article 
being carried at any one time ? If the condi- 
tion is not to be considered part of the con- 



JUDGMEXT ON AN APPEAL TO 
FHIVY COUNCIL. 

We subjoin the report, in full, of the judg- 
ment of the Lords of the Judicial Committee of 
tbe Privy Council on the appeal of the Beacon 
Life and Fire Assurance 



raent the Court was divided, three Judges being . that it being clear to the parties insured that 
in favor of the respondents, and two in favor the Company desired to guard themselves in 
of the appellants. The judgment of the Supe- the case of hom es and buildings from the 
rior Court being also in favor ofthe appellants, hazard of there being upon the premises at any 
< there has been an equality of opinion amohgst one time more than a limited quantity of gun- 
£ the Judges who have had to decide the question V powder, and having excluded gunpowder alto- 
in the Courts of the Province. ' gethor from those hazardous risks for which 

Two of the Judges, tbe Chief Justice and an additional premium is to be paid, the con- 
THE dud F c Hondelet, who were in favor of the res- ditions stating that gunpowder under no cir- 
pondents, were of opinion that the word 1 pre- . cumstances is to be insured, this steamer 
mises’ was applicable in the seventh condition might, during the whole continuance of the 
to the case of a steamer, but their decision . ' policy, carry backwards and forwards cargoes 
proceeded on the ground that a policy of insu- I ' of gunpowder, the Company receiving no pre- 
i t surancc was a contrut ateatoire, which must be I mium for the additional risk incurred ; and in 



,i.„ r> Company w. Gibb ... carried out iu good faith, a^d that the Com- V/ case of the vessel taking fire and being burnt, 

“ n'l l, ■ l r ° t v ,leeu 8 ^ enc * 1 nany could not be relieved from thfir respon- though not originally by an explosion, but of 

’ . c p* r ® r( t December, 1802. 1 sibility to answer fi-r the loss without proof of course, the gunpowder contributing materially 

.. ,J .‘ . _ c * ,or u Kings- Is decention and fraud, and a further proof that j to extend the fire, the ~ 

swerable for the loss. 

The question then is, whether, assuming 
under these circumstances that it was more 
probable that ibe prohibition with regard to 
the amount of gunpowder should be included 



L °Pre=e^ nad i a i.r , prr ‘’vu^ecemoer.iuoz. I sibility to answer for the los3 without proof of _ . 

1 , o. (_ u °!“> l'°™ Kings- s deception and fraud, and a further proof tbat to extend the fire, the Company would be an- 

Thh i« ,n I- 11 *' Uul011,1 s e - . > the fire had extended by reason of more than 

nolicr of inanr'an!. 0 ' 1 U ^ B , « renewable time the limited quantity of gunpowder being ou 
^ - au e against (he, made by the board. There was not the slightest ground for 

suggesting any deception or fraud on the part 
I'of the Company, and as to its being necessary 
| to give proof that the fire had extended by rea-; 

' son ot a breach of the condition, this seems to- 
introduce into the contract an entirely new 



appellants the Beacon Life and Fire Insurance 
Company, of Lower Canada, upon the respon- 
dent’s. steam-vessel Tinto , described in the 
policy as “lyiug at Sorrel, to ply between 
Quebec aud the Upper Lakes and the only 
question which arises in the case is whether 
part ot one of the conditions indorsed upon 
the policy enters into the contract between the 
parties. 

Now the whole difficulty in this case — if 
really there is any difficulty — has arisen from 
the Company taking a form of policy for in- 
surance upon houses and buildings, and not 
striking out those conditions indorsed on the 
policy which were inapplicable to the subject 
matter insured ; but leaving the question of the 
application of the conditions to the proviso in 
the body of the policy to this effect “ that this 
policy and the insurance hereby made shall be 
subject to the several conditions and regula- 
tions herein and hereon expressed, so tar as 
the same are or shall bo applicable.” 

During the continuance of the policy the 
steamer was entirely destroyed by fire, and tbe 
present action wa3 brought against the Com- 
pany to recover tiic amount of the insuraucc. 
The declaration, it lia3 been observed, nega- 
tives the fire having been brought within any 
of tht exceptions which are contained in part 
| of the seventh condition, thereby admitting 



m the contract between the parties than not, 
whether the word “ premises” must not re- 
term. It is important to observe that in this;# ceivea reasonable construction, which would 



very seventh condition there are instances in 
which the Compauy have expressly stipulated 
that they shall not be liable for any I 033 or da- 
mage which has been occasioned by or through 
certain circumstances, as explosion in one case, 
and the use of enmphine in another, thereby 
distinguishing in terms between those cases 
where the loss must be brought homo to the 
/ specified cause, or to the use of the prohibited^ 
article, and the case in question of their not 
being answerable where there are more than 
JO lbs. weight of gunpowder on board, whether 
it has occasioned the loss or not. 

Mr. Justice Badgiey in part of his Judgment, 
i seems to think that tbe condition i3 not appli- 
cable at all to the case of a steamer; but at the 
close of it he takes a different view, and says 
/ tbe contract may De fairly read as follows : — 
“ We will insure yoHr freight steamer ; wc ■ 
know r that gunpowder is an article of freight 

M aud transportation in steamers; butif you kci^i 
on board for use more than 20 lbs., 

V' 



and the 

essel take fire, we shall not be responsible for 
the loss.” Here, again, tbe contract is con- 



make it apply to this particular contract. 

Nowit is quite clear tbat the popular sense 
ofthe word is excluded, because there are no 
buildings to be insured. Then it only remains 
to give it that meaning which the reasonable 
construction of the contract requires. 

Judge Mondelet says, that “ the form of the 
policy is one which should not have been made 
use of relative to a steamer. But inasmuch as — 
this policy, though improper, has been ac- 
cepted by the insured, and they must be taken — . 
to have read it, since they have signed it, it is 

- right aud just that the word 1 premises' 

should be interpreted against them, and ad- j 
judged to refer between the parties to the , 
steamer, which was the object, the sole object, 
insured.” If, then, thi3 condition is appli- 
cable to the snbject iusured, the only ques- 
tion which arises upon it is, whether the facts 
bring the case within the condition upon 
which the finding of the jury, that there were 
at the time of the fire more than 20 lbs. weight 
"of gunpowder on board, is conclusive. 

Under these circumstances it is quite im- 



y 



I °n the cond j lio J 1 <j ntcr3 * nt0 ^ jtmed agaiust the Comuany by the iutroduc- '/ material whether the fire was or wa3 not occa- 

| me insuiance. The Company pleaded, amongst .... J?_. j t! .L. il -tf. i »i.„ :r.u „r 



other pleas, that the policy of insurance in the 
I declaration mentioned was made by the defen- 
dants under and subject to certain conditions 
and regnlations therein und thereon expressed ; 
aud, among other things, that if more than 20 
lbs. weight of gunpowder should be on the 
premises at the time when any loss happened, 
such loss would uot be made good. And the 
plea averred that at the time the Tinto was 
destroyed by fire there was on board the ves- 
sel a larger quantity of gunpowder than 20 lbs. 
weight. 

The parties being at issue by the provisions 
ot a provincial statute, the questions to be 
submitted to the jury were determined by tbe 
Lourt, and oue of those questions— the only 
°ne necessary to be Considered — is the third, 
viz., at the time the said steamer Tinto was so 
Consumed by fire was there any quan ity of 
gunpowder on board the said steamer ; and, if 
so, what we i ght or quantity ? 



A 



lion of words which entirely change its mean- sioned by more than the specified quantity of 
ing and effect, and an absolute prohibition gunpowder being on board. Tbe parties have 
against having more than a certain quantity of i , agreed to this as a condition iu the policy, and 
gunpowder on board is rendered inapplicable y tbe cases which have been adverted to, ,v, “ 
by inserting the words “ for use” into the con- effect of deviations upon marine insu 



by inserting 
dition. 

In the argument before their Lordships it lias 
been contended on the part of the respondents 
that, from the use of the word “ premises” the 
1 parties could not have intended that the part 

-ofthe seventh condition in question should , ..« vu . v . — — , — - 

A apply to the steamer iusured; aud that there A We know that in England these policies in 
^ ^ were exlriusic circumstances to show that it 1 variably contain astipulation that tbe assured 



of the 
insurances, 

are good illustrations of the way in which par- — 
ties are bound by contracts of this description . 

It is familiar law that a wilful deviation, al- 
though the loss is not occasioned by nor at- 
tributable to it, exonerates the underwriters 
from liability. Stq again, take a life policy. 

'icies in- ’ 



could not have been in the contemplation ofthe 
parties that the word “premises" should be so 
understood. In order to construe a term in a 
written instrument where it is used in a pecu- 
liar sense differing from its ordinary meaning, 
evidence is admissible to prove the peculiar 
sense in which the parties understood the word, 
bat it is not admissible to contradict or vary 
what is nlai 



is not to go beyond the limits of Europe. Now 
if the party insured goes, even for an instant, 
out of Europe, though without the least injury 
to his health, this condition of the policy at- 
taches, and the policy becomes void. 

This being so, all that remains for their 
Lordships to say on the present occasion is, 
that it being admitted. tbat thi3 condition is 



// 




7^ 



. , -> ^sAs/:^ y&esf <A fy. /* J /-rsi ’ #Ai cyAy rr- 24 && 



■A 



<&?/ 

» ^AA> 4 A* 

yC™ ZStAt' 4 24 rffA: 



V> I <Tt- I 



i»// //- ^ 2 - 

A / A/xy ^ <*- A 2° A(? 2 /S-S& 

// / '.sis l ; 71 // 




/ 




/J 



»**» 
J*!# 

I S' 

I** 

■ ym 

3&* 
&¥* 
alii* 1 ' 
►» 

»** 

*fcl* 

rf»*! 

„4t i 
tffcs 



, - — Z/> L- tcAt/^ e'SA&^A AzA^/A ^yA a 

AjAZaa A At ^ ^ ^ 



gO /?/<?/£. 



iff!* 



/ 



/ 

4//*/ 



/- /. 



24 



Tjff 




/*> 



„ 

o' ^ss 6 



. 2 2 - /fc 

i/2 7 //p 

4 JSJ // ^ 



/'A^' A't/A ' C^A \ 

AAy^t-4^-- ¥*■*** 

/ /; £ S' -'U-JL-Zj- 



?/ 

A 



S# 1 

teW 

ik« 

<p»i" 

frCtf 




( //V ^ ^ J ; 3 

/ : /> -4A4 



0 c^zAl? Aa2t ^ <s ^AyZy/ *2 St y^totS A/Tt-7> / AA‘^A cA / 



J a 4c T « AS 



■V 



/3 






/f er?'** 27 r -sAA , j AdA*~- \ 

/ / / /> ^ /a 2 / 

£y$ y- *-r~. ' q2 / ’^*i A? - . 



/// 



// ^ 



£ ^ /2 



- o8#~ 4 AA2 cA'/ZtSot a S2fj*yf*/A Ast/C 'A 4 1 

yy'zyAA. 'i 7<?2 . y /J> ^ 



SJ- // / a / / 'l 

'A/ 4 A 0 /u 42> /0 / ^ 



1681! 
»pl 
)*h: 
»B J 
iftii 
ti,M 
al«ii 
ttflr 
<kiaSj 
«fce 
ala 
n^r 
si;a 

Kl| 

kisi: 
' tnfii 
■iiu 

m* 

«i 

ttai 
. -j« 

SK 

M' 
lOK 



/ / / ' ' /■> 7 

7. t// /Vr '- 



/ 



A - - 7 'J 

/'* ^ - z j9* fa Z 2-A 

. £^0 AA ■ Cr /'Z Z £ ’ £ A t y (AA-**A £ 7 *A/A? ^ / j 

' \(’A7 

'/j AA 7 







7 / 

/-^^sr 



z - /■ s~ 



JA 4 /r yj // 

0 c£Z>A~ Z/T Ay . ,-- i __A i ^Z>Z£-A/P7^:AA' A2r * t A A * ^./sAdAt 



// //^ 



si Hid 
iksi 

Jtiii 

% 

afa 

kike 

5»St 

W, 
ki*tt 
*,K 

Mk 

*1 
MV 

te 
*| 
a* 






r - t-xA ^occ^v\ u y ~ 

AyyZ-eA A aAtPtsA. . y r 

A- s'- .AA . . ^ i 

A / f 83 z~ '2-/ : // 

ow/ ' '/^ 4- /a ^y /$ 0 r,. 

(?<*a/ caA^^ictAA ^SsKeA^A ) 

/ - "S./yrA+stJp \ 



, 



s* 

k». 

'■*:. 

*)« 

‘■ni 

Hr 

& 







applicable to the ca3e of the steamer, the 
1 ject insured, and it having been found 



sub- 

llint 



ject insurca, anu ic naving oeen lound that 

the condition has been broken, the Judgment s' / 

of the Superior Conrt was a correct Judgment, 



and the Judgment of the Court of Queen’s 
Bench, reversing that Judgment, cannot bo 
supported. They will, therefore, recommend 
to Her Majesty that the Judgment of the 
Court of Queen’s Bench be reversed, and the 
Judgmeut of the Superior Court bo affirmed ■ 
and that the Respondents should pav the costs 
in the Queen’s Bench, and also the' costs of 
this Appeal. 

Hitt .— The Judgment in the Superior Court 
was given by the late Mr. Justice Chabot, and 
iu the Court of Queen’s Bench by Chief Justice 
Sir Louis Hypolite Lafontaine, Mr. Justice 
Charles Mondelet and Mr. Justice Badgley. 
From the Judgment of the Court of Queen’s 
Bench Mr. Justice Aylwia and Mr. Justice 
Duval dissented, being of opinion that the 
Judgmeut of the Superior Court was a correct 
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Vice-Admiralty Court. — Lower Canada. 

Friday, 20th March, 18C2. 

Washington Irvine — Durrant. 

This case came before the Court upon a re- 
ference, made under the authority of the Ship- 
ping Act, by the Judge of the Sessions of the 
Peace, of Quebec, before whom the original 
suit for wages was brought, and the following 
judgment was this day reudered by the Court : 

Tuk Court — (Hon. Henry Black , C.Ii.) 

This is a suit for wages, brought by tbe pro- 
moter, Alex McDonald, against tho ship Wash- 
ington Irvine, under the following circum- 
stances : The promoter was shipped and signed 
articles in the usual form at London, in Eng- 
land, on a voyage thence to Quebec aud Mon- 
treal, and if required to any other place in 
British North America, and back to the port of 
final discharge in the United Kingdom, the 
probable length being stated in the articles at 
\ about six months. Tbe ship sailed on the 
' voyage, arrived at Quebec, went to Montreal, / 

I took in part of her cargo for her return voyage, 

; came to Quebec and completed it, and sailed 
for London on the 27th of November last, in sions 
j tow of a steamer down tbe St. Lawrence, and ' -- J 
came to anchor opposite Crane Island, in the 
5 evening of that day. The steamer had tried to 
take the ship through tbe floating ice, but had 
j failed to do so, and determined leaving tbe 
ship at anchor. A breeze sprang up from the 
eastward, aud sbe returned to Quebec, and 
nnebored off Indian Cove on Sunday, the 30th 
November. Tbe master came up to Quebec 
and called npon Mr. Cocker, Lloyd’s Surveyor, 
who returned with him to the ship, at about 
two o’clock P.M. on that day, for the purpose 
of inspecting her, and ascertaining what da- 
mage she had received, by having been chafed 
by the ice in going down, and whether she was 
fit to proceed on her voyage to England. Mr. I 
Cocker, who was examined in tbe case, states j 
that, accompanied by tbe master and Mr. Craw- 1 
ford, one of the agents for the ship, they went 
round the vessel in a boat and caused the 
pumps to be tried twice. He also says lie 
found no serious damage outwards; that she 
made no water, and that in bis opinion she was 
fit to proceed on her voyage, and should not 
have returned to port. The master then made 
an engagement for the steamer Victoria to 
come for the ship at five o'clock on tbe Monday 
morning to tow her down the river, and order- ■ 
cd the ship to be hove short by three o’clock. 

, The steamer came at five A.M., but all haods j 
. on board, except the master and the mate, hav- j 
j ing refused to proceed, the steamer was allowed i 
to proceed down the river without the Wash- I 

I I ington Irvine, but taking another ship, which 1 
succeeded iu gettiug to sea. On the Monday, 
after the refusal of the men to proceed, the 
| ship was brought over from Indian Cove to 
Crawford’s wharf, in the Lower Town of Que- 
i bee, where carpenters were employed, until 
three o’clock on the following morning, in re- 
I pairing the chafed 3 heatbiug. After this, Mr. 
j Cocker was again called upon to inspect the 
ship, and he says, that after having done so he j 
found her perfectly sea-worthy, and tit to 
proceed on her voyage to England. in 
i consequence of the mate’s having reported that 



Three others were brought on Hoard by Con- 
stables, under warrants from tho Police Office, 
but tbe promoter was not to be found. The 
steamer was alongside to tow the ship down, 
and the master shipped three new hands, one 
in lieu of the promoter and two extra hands, and 
made an entry in the offic ! al iog-book of the 
refusal and desertion of the promoter. The 
vessel sailed at three o’clock in the after- 
noon, in tow of the steamer, and proceeded as 
far as L’Islet, about forty miles below Quebec, 
but was compelled to return by the ice, and 
was towed back to Indian Cove. The ship 
lay off Indian Cove until the 4th of December, 
when she was hauled inside the block. On 
the morning of the fifth the master saw the 
promoter on board, who came up to him and 
asked to be allowed to take away his clothes, 
but the master treated him as a deserter and 
refused to have anything to say to him, and 
ordered him to leave the ship. 

The 250th section of the Merchant Shipping 
Act provides, that whenever a question arises, 
whether the wages of any seaman or apprentice 
are forfeited for desertion, it shall be sufficient 
for the party insisting on the forfeiture to shew j' 
that such seaman or apprentice wa3 duly en- i 
gaged in, or that he belonged to the ship from 
which he is alleged to have deserted, and that 
he quitted such ship before the completion of 
the voyage or engagement, or if such voyage 
was to terminate in the United Kingdom and 
the ship has not returned, that he is absent 
from her, and that an entry of the desertion 
ha3 been duly made in the official log-book ; 
and thereupon tho desertion shall, so far as re- 
lates to any forfeiture of wages or emoluments, 
under the provisions therein before contained, 
be deemed to be proved, unless the seaman or 
apprentice can produce a proper certificate of 
discharge, or cun otherwise shew, to the satisfac- 
tion of the Court, that he had sufficient r easons for 
Laving his ship. Now, it appears in the pre- 
sent case, that the promoter on two occa- 
that is, on the Sunday evening 
and on the Tuesday morning, declared 
! bis intention to refuse to proceed with 
] the ship on her voyage, that on Tuesday, when 
he knew that the ship was about to sail, be left 
her and went ashore to a tavern, and remained 
there until his place had been supplied, and 
tho ship had sailed ; and that an entry of the 
facts was duly made in the official log book, 
and it is also clear to me that he has shown to 
tbe Court no sufficient reason for leaving the 
-i ship and has, therefore, forfeited his wages un- 
der the provisions of the Merchant Shipping 
Act, as well as under the General Maritime 
Law. Great indulgence is and ought to be, 
on ordinary occasions, shown to seamen who 
leave their ships, even without leave, for short 
periods; bat if upon the eve of tbe departure 
of tbe ship from a port on her voyage, a seaman 
should, with a full knowledge of her intended 
departure, voluntarily and without leave, quit 
the ship, that ofitself would be strong prima 
facie evidence of an intent to desert, and it 
would require strong evidence of bona Jides to 
rebut the presumption ; but in this case the 
promoter left the ship after expressly declaring 
his intention not to proceed on the voyage 
His excuse seems to have been that she wanted 
further repairs, and that ho wished to make 
complaints to a magistrate ; but there is no 
evidence that he ever went to a magistrate, on 
the contrary — he is proved to have gono to a 
tavern and remained there : and with respect 
to the alleged necessity of further repairs, bis 
assertion is completely rebutted by the evi- 
dence of Lloyd’s Surveyor, of the officers of the 
vessel with whom the responsibility rested, and 
in reliance upon whose judgment the remain- 
der of the crew were willing to proceed to sea. 

I pronounce, therefore, against the claim of the 
promoter, but as it is not nsual to give costs in 
cases of thi 3 nature* I make no order in this 
behalf. 

Messrs. Alleyn & Alleyn for Promoter ; 
Messrs. Jones & Hearn for Owners. 



DECISION IN PRIVY COUNCIL. 

/f/s Judgment of tbe Lords of the Judicial Com- 
mittee of the Privy Council on the Appeals 
of tho Great Western Railway Company of 
Canada v. Fawcett, and the Great Western 
Railway Company of Canada v. Braid, from 
the Court of Error and Appeal of Upper Ca- 
nada ; delivered 21st February, 1863. 

Present : 

Lord Chrlmsfosd. 

Lord Justice Knight Brdce. 

Sir John T. Coleridge. 

These cases come before us by Appeals from 
Judgments of tbe Court of iError and Appeal 
of Upper Canada, affirming Judgments of the 
Court of Common Pleas in two actions brought 
against the Great Western Railway Company 
Of Canada. As the actions arose out of the 
same accident, aud in each of them the same 
ground of negligence is alleged against the 
Company, the principal questions to be deter- 
mined are the same in both. There are two 
points, however, which are pecujiar to Braid’s 
case, to which it may be necessary shortly to 
advert. 

The first of these, Which was properly aban- 
doned on the argument, arose upon two pleas 
of the Company, which alleged in substance 
that Alexander Braid, the deceased, was travel- 
ling upou the railway under circumstances 
which released the Company from all liability 
to answer for his death, and it was admitted 
that if the onus of the proof of their pleas rest- CLJ 
ed upon the Company (of which there could be 14 J 
no doubt) it would be hopeless to attempt to 
disturb the verdict of the jury upon these is- 
sues. The other is an objection which has 
been urged agaiust the right of Appeal on the 
ground of the damages being of insufficient 
amount. This objection depends upon an Act 
of the Canadian Legislature (22 Viet. chap. 13, 

^ sec. 57), which enacts “ that the Judgment of 
the Court of Error and Appeal shall be final 
where the matter of controversy does not ex- 
ceed the sum or value of 4,000 dollars.” The 
damages in Braid's case were exactly of ting 
"amount, but it was contended on behalf of the 
> s Appellants that the costs which were the con- 
* tho vprdir.t. mnrht to be added to 



-J sequence of the verdict ought to he added to 
* the damages, and that thus the matter in 
4 controversy would exceed the limited 3um or 
value. * . 

As the Judgment of their Lordships will be 
iu favor of the Respondents upou the other L- 
grounds of Appeal, they think if unnecessary 
to express any opinion upon this object'on ; 
but nothing which was thrown out by them in 
the course of the argument must be considcied 
as auy indication of their assent to the propo- 
sition that in estimating the matter in contro- 
versy the costs incurred by the losing party 
may be taken into account. 

Having adverted to the questions which are 
applicable only to one of these Appeals, we 
now proceed to those which are common to 

both. . 

The actions were for damage alleged to have 
been sustained by the PlaiutiBs in consequence, 
of the deaths resnectivcly of Thomas Fawcett 
and Alexander Braid, occasioned by the want 
of enre and skill of the Company in construct- 
ing their railway, aud in repairing and main- 
taining the same. The part of the railway 
where the accident oecuired was carried over 
an embankment, made on the slope of a moun- 
tain, and had been in use for tour or five years, 

without any injury having happened. 

Early on the morning of tlio 19th March, 
1859, after an unusually heavy iall of rain, ll 
cmbaukmenl gave way to the extent of 4o 
yards iii length on the line of the track. Trams 
had gone over tho place where the accident 
occurred during the preceding night, and a 
train with thirteen cars had passed the saum 
spot at ten minutes past one on the morning o 
the 19 ill March. The train in question < 

of the embankment which had 
and was immediately 
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at the part 



tht hreaZh; t'he-deaths of the 



The Vititia, 2 Haggard, 228. 



[some of the seamen were still dissatisfied, the 
[men were sent for by the master aud came aft. 

I Allot them, except the promoter and four 
[others, agreed to proceed on the voyage, but 
the promoter coming forward as spokesman for 
himself and the four others, refused, for him- 
self and them, to proceed ; and shortly after- 
wards, without obtaining or asking leave, they 
I came ashore and went to a tavern in the Lower 
\ r uwn. One of the four returned voluntarily . 



tw^o persons upotT which 'the actions were 
brought being the uuhappy consequence of this 
accident. 

I 

actions 



n support of the verdicts, which iu both the 
avion; were agai nst the Company it was in- 
sisted by the learned Counsel for the Ke 3 P° n 
dents that the mere proof of the embankment 
having given way would have been qmle 

sufficient to establish a case of negl gence^nd 

in support of this position heciied.he cas«° I 
Car Due v. The London and Brighton 

C Th P ere n ca ( n 5 be nfdolbl that where an injury 
is alleged .0 have 1 arisen 
construction o! a rail WfrJj 




/f/7 



, AasA ' . 




/ 



A //y y*- sr 2A 27^' 

2 ^ Z2 A A 23 AstsS y 

tes^ A/ *492 2*77 

jA 2 ^ts) cA s** 72 ) £ 2 



*Osf //^Z^ 



zt-e* 






y 






( ^ yZsATS //~?77 S'** A 





A* 2* 4* so/ A *. 27 f sZAD 2 Z'sst^ 

zrA 7 rs z~ 22 c* 7 S A <r <* t A 



yfc'/ /ryys. 
CjA /&Sf7/r ■ Si 

7- / 

^77427** *■-* 



y 2S 



o 



/ 



/Ay/ Js. 

/ A^/yyy /A /79 2 A/ssts- 



2Jd /. 



7 



,4 



/42/. f- 31 

>/«r /6. / 



Vfss 



7^* 

, jA eAA ^ s* sr 7 /**. 7s< Ac/ 2 A Ay& . 

. e /A7 c7 S* '£ *7 J -r* £- A /%> 



2 



/t 



7/ 



/ S/s 



• t' 



' ‘ "***''' jr >? 

0 C tz SA^ a/^S&z £ A sr « A^ A^-***7 A? /T* » *■ gcsAz s 

/ 



/rr 



7 A /r <■ / ' '7 S7-7r~- 




f *2 



J / C 

2(9 r' '/ 






2 A ey/Az^' 
4 Z— 

// - 



i 



6f J4- 



r//S/Z sA 



/, / // 



SV - 



'si^. A s~ /<? u 

/// /? / 
f2 Os s 



A ^>7 

, AT/*^ e 7 / JiAAy/9 2 A**y7 L,y A A"* <*.Aysr A A A 
. 7 / A/ zi /7y sst AAzz^ A 2 A (7 y/s/^ 

, 7/z/z' ~ 7ss / s' 7/ty AA-s**/ A AA"t ‘X'Ac. y~ r7" s. A 

Aa/A A9 /Av jr/rsyrs*‘ A^*// 4) -Z / S *'* **/ ) 

yy A^A ^ 2 A A/^zs ^ 

. ^y /r C/<y 7~ u 4i /z// 



sjiy. 



Wen 



2- 



7 ' 



, (24//^ A y // 



/ / 

, A/^AS AA*f y y AAyzyA y Al/~ 7>/szr* **7^ A/f A 
f aOa^/zAAs AAf Srr~6 y/ir J>A<*r? <*Ay ss 2 A A 



S2/ . 



7 7* 

^>/ A 0 

#A) f 3 



22 



AA^s^ y 7 JA? AiAss-mvA- 22 A 
Aat /A» 



*SZS 



// / 



IsTfcj 2 Zr-prl^f A& AtzS^rz c *- zy 2 - A 24 Ayfo 



/o 



7 


<f 







2 ireu way will- amount to prima facie evidence 
us insufficiency, and this evidence may be- 
come conclusive from the absence of any proof 
on the part of the Company to rebut it 
However, the Plaintiffs did not rest their case 
so'Jy on the fact of the falling in of the em- 
bankment, but called witnesses to give their 
opinion as to the cause of the injury. 

It was objected by the learned Counsel for 
the Appellants that this evidence amounted 
only to theory aud conjecture, and that the 
Jury ought not to have been permitted to act 
upon it. To this it may be answered, that al- 
though the circumstances which occasioned 
the accident were facts to be proved, yet the 
causes which produced this state of circum- 
stances were necessarily matters of opinion 
and judgment. But then it was said that the 
witnesses ascribed the accident to different 
causes, that their theories were conflicting 
and mutually destructive, and that conse- 
quently at the close of tue Plaintiffs case there 
was nothing to go to the Jnry. The difference 
of opinion of the witnesses, however, refers 
merely to the mode in which the water must 



within three weeks of each other. In Withers 
v.i. the North Kent Railway Company (27 h. J. 

N. S. Exch. 417), which was an action against 
the Railway Company for an injury occasion- 
ed by their keeping and maintaining their rail- " 
way in an insecure stute, it appeared that the 
railway had been constructed live years, and 
ran through a marshy country subject to 
floods; that it was constructed on a low em- 
bankment composed of a sandy sort of soil [ 
likely to be washed away by water, and that 
the culverts were insufficient to carry off the 
water. Evidence was given that on the day of > 
the accident an extraordinary storm occurred, Q- 
accompanied for sixteen hours with very vio- , 
lent rain, and that in consequence of this a 
stream, near to the spot at which the accident 
had occurred, had been swollen to a torrent I 
and washed away a bridge, and poured down 
with great force upon the line; that the water^ 
had by midnight worn the earth away under ' 
the sleepers on some places, leaving the rails , 
unsupported and exposed. A verdict was^/ 
given for the Plaintiff, but the Court set it — 
aside and granted a new trial ; Pollock, C.B., 

that the Company was not bound to^/ 



have operated upon the embankment, but they ^saying that the Company was not nounu to ^ 
speak almost with one voice as to the defective"'* have aline constructed so as to meet such ex- -'2 
character of the drainage. ? traordimiry floods, and llramwell, B., obscrv- 

It was assumed that at the close of the ing that “ the very existence of the line for 
Plaintiffs evidence in each case there was an *■* five years, notwithstanding that the districted 
application by the Defendants for a non-suit, was subject to floods, tended to negative the 

but this seem 3 to be a misapprehension. The only negligence which was setup.” There is 

notes of the learned Judge who tried the cause some difficulty in reconciling this remark with y 

appear to be merely the heads of the defence 1 the language used by the same learned Judge 
set up. The first ground of defence in both in the other case of Ruck v. Williams (27 L. J. 
cases, that the Company had always skilful Z N. S. Exch. 357). That was an action against 
engineers, and therefore could not be held to Commissioners of Sewers for negligence in 

have been negligent, even if the work were constructing a sewer in a defective aud im- 

not judiciously constructed, would have been & proper manner, and keeping it iu that state, 
permanently urged ns matter of non-suit at whereby it bur3t and damaged the Plaintiffs 

that stage of the trial, as i>o proof had been ^ premises. It appeared that the sewer was con- 
given of the employment of suen engineers by ^ structed in April 1853. In the year 1855 two 

• ~ * ‘ u - ~ severe storms occurred, one on the 13th July, 

which occasioned the bursting of the sewer, 

, 4 aud another on the 26th July before the repair 
' of the sewer was completed, at which time the 
injury was done to the Plaintiff. It was stated 
. in the Report of the Commissioners’ Surveyor 
'that the storm of the 26th July was without 
precedent for its violence. The Court held 



the Company. The language of the note in 
Braid’s case, “ it beiug proved,” must he un- 
derstood “ upon its bsiDg proved,” aud must 
be taken as a short mode of stating the intend- 
ed defence. The other defence mentioned to 
have been raised in Braid’s case only was clear- 
ly for the Jury, even if the unusual state of 
the weather had been proved in *he course of 
the Plaintiffs case. Although no mention is 
made of the ground of defence in the notes in 
Fawcett s case, it is fair to assume that it was 
urged on behalf of the Compaqjr in that case ✓ 
also, not only from the nature of the evidence, 
but also from the circumstances that when, on 
the application for the new trial, misdirection 
was imputed to the learned Judge in this parti- 
cular, it was never objected that no question 
of the kind had been raised. The defence in 
both cases, therefore, was substantially the 
same, being founded upon proof of the proper 



that the Plaintiff was entitled to recover. 
Hramwell, B., in auswer to the argument tor 
the defence of the Commissioners arising out 
of the extraordinary violence of the storm, 
which occasioned the damage, said “ he called 
it extraordinary, but in truth it is not an ex- 
traordinary storm which happens once in a 
century, or in fifty or twenty years; on the 
contrary, it would be extraordinary if it did 
not happen ;” and lie added, “ therefore, it 
seems to me that the Commissioners who 
ought to have put down a flap or penstock of 



construction of the railway, inspection a permanent character, in order to guard 
of the liiie, and of the violence of the storm of * against a thing likely to occur, not only in a 
rain which carried away the embankment. As / short time, but at all times, may well be said 
far as we can collect from the learned Judge's ... >— ~..:i*.. r^uticmiv in the 

note oftis charge to the Jury, he does not ap- 
pear in Fawcett s ease to have adverted to the 



Company's defence arising upon the extraordi 
nary and unforeseen state of the weather im- 
mediately before the accident, nor in Braid’s 
case to have mentioned it otherwise than in an 
incidental manner. In neither ease does he 
appear to have explained to the Jury the effect 
which would be produced upon the question of 
negligence, by satisfactory proof thatthe storm 
which destroyed the emhaukment was of such 
an extraordinary description that no expe- 
| rience could have anticipated its occurrence. 

I Their Lordship's think that the Jury ought to 
I have had their minds distinctly and pointedly 
j directed to this question, and that without of 
’ some definite instruction upon the subject they 
were likely to have omitted it from their con- 
sideration. If, therefore, there had been any 
miscarriage on the part of the J ury, in conse- 
quence ot the non-direction, and a verdict 
against the evidence had been produced by it, 
their Lordships would have felt themselves 
compelled to send the case to a new trial. 

But upon a careful examination of the evidence 



they have come to the conclusion that the ver- je storm.” In the whole of this evidence there is 
diet ought to have been the same, even if the nothing more proved than that the night was 



question of negligence had been left to the 



Jury, accompanied with ft direction as to the i that nothing similar had been experienced be- 



circumstances under which the Company 
would have been exonerated from liability 
In the construction of works of a permanent 
character such as a railway, the amount of pre- 
caution which ought to be taken to guard 
against any external violence to which it may 
be exposed cannot be the subject of any pre- 
cise rule, but must necessarily vary according 
, to the varying local circumstances of each 
| ease. The difficulty of extracting any princl* 
| pie from decided cases which may be applied 
with certainty to questions of this description, 



so that when „„ M uHumy or water j 

flowed into it it was unequal to the occasion / 
The Company’s engineer says in bis Report 
“ It appears from ibe levels that there i 9 a de- 
pression of two feet iu one place. The ditch 
is an imperfect one. If that depression of two 
feet had been filled in, I question whether that 
accident would have occurred.” And after- 
wards, “The cause of this accident can ha 
overcome, and must be, to prevent the recur- 
rence of such an accident again.” It is truo 
that he adds, “No engineer could possibly 
have foreseen such an accident as this." But 
whether he means that it was impossible to ’ 1 
have anticipated such a storm as occurred, or 
that from the manner in which the embank- / 
ment was constructed, it could not have been, 
expected to give way, it is not easy to deter- 
mine. Whatever his meaning may be, it is evi- 
dent that the embankment was insufficiently /X 
provided with means of resisting the storm, 
which, though of unusual violence, was not of — 
such a character as might not reasonably have 

been anticipated, and which, therefore, ought 

to have been provided against by a'.l reason- 
able and prudeQt precautions. Even supposing 
that the learned Judge omitted to explain to 
the Jury what amount of vis major would 
exonerate the Company from the charge of 
negligence, yet their Lordships are of opinion 
that had this direction been given, and had the 

Jury been led by it to Cud for the Company, 

their verdict would have been wrong, and they f vx 
adopt the language of the Court of Exchequer “ 
in Ford v. Levy (30 L. J. N. S. Exch. 352), / 
that “non-direction is only aground for grant- ^ 
ing a new trial where it produces a verdict 
agaiust the evidence \ aud they will therefore / 
humbly recommead to Her Majesty that the^ 
Judgments in these cases be affirmed, with 
costs. 
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to be guilty of negligence relatively to the 
* probable event of a storm happening in fifty 
years.” 

Their Lordships, without attempting to lay 
t down any general rule upon the subject, which 
would probably be found to be impracticable, 
think it sufficient for the purpose of their Judg- 
ment in these cases to say that the Railway 
Company ought to have constructed their 
work 3 in such a manner as to be capable of 
resisting all tbe violence of weather which in 
the climate of Canada might be expected, 
though perhaps rarely to occur. Now the evi- 
dence fairly considered shows nothing beyond 
this in the character and degree of the storm 
hich destroyed the emhaukment. The night 
the accident is described by various wit- 
nesses to have been “ very severe; ;” one 
says it was a “ bad night, very bad ;" 
another, in the usual style of exaggera- 
tion, |that “ it was the worst night he 
ever saw ;” it is staled by others that 
the rain “ washed away bridges and por- 
tions of the road;” and two of the Plaintiff’s 
witnesses describe the storm, one as being “ a 
very unusual one,” the other “ an extraoruinary 



one of unusual severity, but there is no proof 



fore, nor is there anything to lead to a conclu- 
sion that it'was at all improbable that such a 
siorm might at any time occur. It must also 
be borne in mind that although the embank- 
ment bad stood firm for five years, and had pos- 
sibly not been exposed to any storm of equal 
violence to that before which it gave way, yet 
it was evidently not constructed, or at least 
not maintained, in a manner to euable it to re- 
sist any unusual pressure. It appears that 
there was a ditch made for the purpose of car- 
rying off tbe water th.t came down from the 



IMPORTANT LEGAL DECISION. 

In the Superior Court at Montreal, on Sat- 
urday Iasi, the Hon Mr. Justice Monck ren- Y 
dered theifoilowiag judgment In an important 
life insurance case, to which allusion has al- 
ready been made in our columns 

“ Hartegsn vs. The Intercolonial Life As- 
surance Company— The defendants mrde three 
motions : 1. That the verdict of the jury be 
ret aside, and the action dismissed; 2. That 
the action be dismissed, notwithstanding the 
verdict; 3. That a new trial be granted. The 
case was tried before a special jury on tbe 12th 
January last [reported iu tbe papers at tbe 
time.] The action was brought by Mrs. Roger 
Fiun, of Quebec, to recover the half of $25,000, 
being tbe sum for which her husbaud had iu- 
sured his life about a year previous to his de- 
cease. The Company refused to pay the 
amount claimed, alleging that the deceased 
had not disclosed his real age ; that he falsely 
declared he bad uo medical attendant ; and 
had concealed the fact of his being affected j 
with consumption. Prom the evidence, it had t> • 
Hopeared that he had a family-physician, Dr. 
Russell, who deposed to the fact that deceased ; 
was undoubtedly consumptive. Dr. Mnrsden, 'y 
at. other physician, had also attended him, and 
testified to the same effect. Dr. Fremont, how- 
ever, the medical officer of tbe Company, bad y 
made a careful examination, and had certlfi 'd 
r that his chest was quite free from disease, and / 
recommended him as a fit subject for insuraucc. / 
The jury had relied on Dr. Fremont's testi- ' 
j mony, and found for the plaintiff. I he Court 
reviewed the whole case at great length, and 
| arrived at tbe conclusion that the first and ^ 
secoud motions could not be granted, as it i 
was a question of evidence, and tbe Court in I— 
such case would not be justified in dismissing Y 
the action, notwithstanding the verdict. The 
motion for a new trial, however, would be 
granted. The evidence at the previous trial Z? 
bad been takeu at Quebec. If the witnesses 
were brought belure the Court at the next trial, 
it was possible that the evidence might be mote <p 
satisfactory and conclusive aud the question 
of age might be cleared up. The evidence as 
to the state of the deceased’s health was so 
conflicting that his honor believed the finding 
of the jury iu this respect to be good ; but, in 
tbo other matter, respecting the raedic .l at- 
tendant, the Court was of opinion that there 
was a material concealment amounting to a 
breach of warranty ; and, therefore, the find- 
ing of the jury iu this particular was not iu ac- 
• cordance wiih tbe evidence. Taking all the 
facts into consideration, the Court had con- 
Icluded to allow a new trial, especially a3 the 
^defendants had asked for it. 
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13 Strongly exemplified by two Judgments of hill, but it was either imperfectly constructed 
libe Court of Exchequer which were delivered trom lbe first, and of iusufficieut dimensions, or 
■*— — it was suffered to be obstructed and choked up. 
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JUDGMENT IN THE PRIVY COUNCIL. 
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length of 50 feet along the river. 

This grant is made to the Sieurs LavaHiSe, 
Judgment of the Lords of the Judicial Com- ^ their heirs and assigns, to enjoy the land so 
rniltee of the Privv Council on the Appeal 1 occupied by the said quay and dam, “comme 

of Trigge vs. Luvallde, from the Court of hnn ,e " r semblerfl - en toute uronndtd de ce 

Queeu's Bench of Lower Canada ; delivered 
9lh February, 1863. 



I 



Present: — Lord Chelmsford, Lord Kings- 
down, Sir John Taylor Coleridge. f '/5- 

In the month of March, 1858, the Appellants 
instituted a suit in the Court of Queen’s Bench, 
in Lower Canada, against the Respondent, to re- 
cover a sum of £30 alleged to have become due 
to them from him in the month of November 
preceding. 

The claim was founded on a Notarial Act, 
dated the 21st May, 1847, by which the Res- 
pondent engaged to pay the annual sum of 
i'30, so long as he should use a certain mill- 
| dam and quay. The payment was to be made 
I to a gentleman named Chandler, whose rights 
had become vested in the Appellants. 

The Respondent in his auswer to the suit 
I did not dcuy the fact of the agreement, or that 
he had had the use of the dam and quay dur- 
ing the twelve months for which the payment 
was demanded ; but he alleged that the engage- 
ment in question had been obtained from him 
under a mistake on his part of hi3 rights, and \ 
by means of fraud and iutlmidation on the im- 
part of Chandler and bia agents ; that no con- r La 
sideration had been given to him for the agree- ; A 
inent, and ha insisted that it ought to be an- re 
nulled, and the Plaintiffs' suit dismissed. 

On the 27th June, 1859, the Circuit Court 
pronounced Judgment in favour of the Ap- 
pellants, and condemned the Respondent to . 
pay the sum demanded with costs. yf 

On appeal to the Court of Queen's Bench,! 
that Court reversed the Judgment of the Cir- 84 ?‘ , 0u the “ th of July preceding Chand- 
cuit Court, annulled the agreement in ques- ~ " ler had procured a which w called a re- 



bon leur semblera, en toute propridtd de ce 
jour a l'avenir.” 

The grant is stated to have been gratuitous," 
hut whether gratuitous or for consideration is 
immaterial. The Lavalldcs proceeded to 
execute these works, and while they were 
eugaged on them they were served with two 
notices by a person named Cressd, professing 
to sign one notice as attorney for Chandler, 
the owner of five-sixths of the Seigneurie of 
Nicolet, and the other as attorney of Madame 
Lozeau, the owner of the greater part of the 
Seigneurie of La Baie. 

Both these notices required the Lavalldes to 
desist from the works which they were then 
erecting, as prejudicial to the rights of the 
Seigneurs of La Baie and Nicolet. The notice 
of Madame Lozeau alleged that the Lavalldes 
were building a dam, quays, and other con- 
structions within tho Seigneurie of La Baie at 
other places than those included in their 
grant. * 

It does not nppear that anything was done 
in consequence of the notice of Madame de 
Lozeau, and probably the allegations on which 
it rested turned out to be without founda- 
tion. „ 

The allegation of Chandler, and the rights - 
set up by him, will be considered more conve- ■ 
niently when we deal witli the objections made 
to the agreement. For the present purpose it 
is sufficient to say that his notice rested en- 
tirely on his rights as Seigneur of Nicolet, and 
contained no mention of a deed which had been 
executed a few days before by Amand Richard. 
The notice was served on the 4th August, 



tion, and dismissed the Appellants’ suit with 

!! costs. 

From this decision the present Appeal is 
brought to Her Majesty in Council. 

Chandler was the owner of five-sixths of the 
Seigneurie of Nicolet, which adjoins the Seig- 
| netirie of La Baie. The south-west branch 
I of the River Nicolet runs through these two 
I aeigneuries, and at the point where the dam in 
I question stands, the whole channel of the liver 
1 is within the Seigneurie of La Baie, but the 
I shore or bank on the Nicolet side of the stream 
I is within the Seigneurie of Nicolet. 

On the La Baie side of the river was a grist- 
| mill called the Moulin de Despins, which was 
worked by means of water diverted from the 
river by a cbaussde or dam. 

This mill was what is termed a “moulin 
banal,” and had been built by tbe Seigneurs of 



trocession, from A. Richard, of a strip of land 
sy/ which would, as we understand it, include the 
^^strip already granted by him to Lavalldes. 

> We are of opinion that Chandler, if the fact 
were material, must be held to have had notice 
of Lavalide’s grant. The object of the retro- 
cession was, if possible, to defeat that grant. / 
The grant to Chandler extended considerably 
further along the river, and considerably deep - 
er from the river than Lavallee’s, and would 
therefore include and surround it on the land 
side. 

In this state of things, Chandler insisted 
that he had a right, and alleged that he in- 
A tended, to build a mill on the land so obtained ^ 
from Richard, and by means of a canal cut into 
the river above the dam of Lavallde, to with- 
draw all the water from Lavallde, and divert 
it to tbe mill which he so proposed to erect. 

It is proved in evidence, that though the mill 






the dam, and all the rights belonging to 
the mill, was purchased by the Respondent 
and his brother, and conveyed to them accord- 
ingly. 

The purchasers having taken possession 
were 

lions in the dam, by which the water of the 
river was diverted to their mill. Whether the 
old dam extended across the whole stream, or 
only across apart of it ; whether there was to 
he an entirely new dam, or only a repair of the 
old one; whether the new work was to be on 
the old site, or the site, was to be changed, are 
matters which were disputed at the Bar, and 
with respect to which we are not able to arrive 
at any certain conclusion. But this is certain, 
that a very important change was to be made 
in the dam in 

original dam was confined within the Seig 
neurie of La Baie, the new dam was to be ex- 
tended into and supported and rendered more 
I effectual by works carried into the Seigneurie 
1 of Nicolet. It was to be built for some depth 



said lot of land of Amand Richard, or else- 
where, as he shall see fit, except that he shall 
not build any mill within a certain specified 
distance above or below the mill of Lavallee. 

Against the validity of this agreement, it is 
urged that Chandler gave no consideration for 
the benefit which he received under it; thathe 
had no right whatever to interfere with the 
dam of the Respondent, either in his character 
of Seigneur of Nicolet, or as purchaser from 
Richard ; that tbe portion of the River Nico’et 
across which the dam extended was not within 
the lordship of Chandler and that if it bad 
been so, such circumstance would hare con- 
ferred no right on the lord ; and that as to the 
agreement not to build mills or manufactories 
within certain limits, such concession was 
worthless, for that no mill could have been ad- 
vantageously built within those limits for 
want cf water-power, * 

If by the deed in question Chandler had pro- 
fessed to grant, and Lavallde had agreed to 
take, a lease of this dam, paying a rent of £30 
per annum as a consideration for it, it might 
have been argued that the consideration which 
he had agreed to give for the granthad wholly 
failed, if in fact Chandler had no rights to con- 
fer. But this is not the nature of the agree- 
ment ; it is quite of a different character. It 
falls under the head of what in Frencli law is 
termed a “ transaction,” and in English a com 
promise. It is an agreement to put an end to 
disputes, and to terminate or avoid litigation, 
and in such cases the consideration which each 
party receives is the settlement of the dis 
pute ; the real consideration is not the sacri- 
fice of a right, but the abandonment of a claim. 
Tbe French law to which we must look for tho 
decision of this case adopts the definition of the 
civil law, and it is expressed by Domat, “Des 
Transactions,” vol. iii, chap, i, p. 2, in these 
words : — 

“ La transaction e3t une convention entre 
N denx ou plusieurs personne3, qui pour prdvenir 
* ou terminer un proces regtentleur diffdrend de 
grd a grd de la manierc donl ils conviennent, 
et que chacun d’eux prdfere a l’esperance de 
gagner jointe au pdril de perdre.” 

It is no objection to the validity of such a 
compromise that the right was really in one of 
the parties only. If two persons claim ad- 
versely to each other the inheritance of a de- 
ceased person, and in order to avoid litigation 
agree to divide the inheritance between them, 
it is no ground for setting aside the agreement 
that one only was the heir, and that the other 
therefore gave up no right which he really pos- 
sessed. 

The consideration which Lavallee agreed to 
take for this grant was the abandonment by 
Chandler of all attempts to disturb him in the 
enjoyment of his mill and dam, and the agree- 






JCI 
/H fie 



ceived. 

, There is, therefore, clearly no reason for 
annulling this agreement on the ground that 
' Lavallee received no consideration for it. 

But it is said that an agreement of corn- 
‘ promise, like any other agriWmcnt, may beset 
aside for what the French law terms “ dol,” or 
want of good faith in either of the contracting 
parties ; and it is alleged that Chandler, by his u j. 1$ 
was irniltv nf ‘‘dol” bv misrepresents- ^ 



»!, t i -t loss *i -ii .,1 was never built, nur, as far as appears, begun, ^ m f“' t not to erect within certain limits new 
In the month of April, 1844, tbe mill, with Vj t))e cana , wa8 dug t0 n cmain depth, and that mills, and ‘bis consideration he actually re- 

^ if it had been continued, as was threatened, to 
the depth of another foot, it would have with 
drawn all the water from tbe Respondent’s 

dam, and left the channel of the river at that 
s purcuosers Having lasen possession / J . ' . 

desirous of extending and making altera- £* P°J“ th [f gtate of tbing3i the agreement was 

made which is the foundation of the present 
dispute. 

It was made on 21st May, 1847, b“tween 
Chandler, described as Seigneur, Proprietor, 
nd Possessor of five divided sixth-parts of the ^ 
fief and seigneurie of Nicolet, and of the Isle de 
^la Fourche and rivers of the same, acting by 
| Cressd, his attorney, of the one part, and the 
< Respondent, described as a Lumber Merchant, 
residing at the village of Berthier, in the dis- 
-- , . , . trict of Montreal, on the other part. It ap- 

one respect that whereas the S that lhe Respondent had at this time ac- 

as confined within the Sem- ' lb(t ghare of hJi brotUer in tbe mi n . 

The agreement expresses that, in order to 
terminate amicably the disputes and differences 
which have arisen between the parties with 
! respect to the dam in question, which is stated 



h • “ he . l8,a , n *.°“: tt *A to “ abut against tbe lot of land late of Amand 

W t , .l S P* r ° f 11 ' S 7 uhl,,th i e Richard, and now of Chandler,” they have 

side hv To I ' 1COl0t) ’ a “ d ' flaQkc<1 0Q each agreed to put an end to them by means of the 

m o a present agreements and stipulations. 

lb,s “ ™ 3 f cour3e pessary -to pro- - Tbeu chaildler agreea oa bU part, to allow 
cure the consent of the proprietor of the land , ho said dam t0 ren f ain ^ it i3 at present con- 
upon ; whether the — - * *■ 

see fit there to leave it, or to reconstruct and 



% e “ croached apoa; whether the eon- \ s? structed and erected, so long as Latrallde shall 
>ent of the Seigneur of Nicolet was not also R , „„ ln 



accessary appears to us, for reasons which we 
will presently state, to admit oftnuch donbt. 

Amand Richard was proprietor of the land 
in question, deriving title under the Lords of 
Nicolet, and on the 29lh May, 1844, A. Richard 
by Notarial Deed granted to Lavallde and his 
brother the right and privilege of building, 
constructing, and erecting a quay or dam (the 
rrench words, in this part of tbe instrument, 
are “quai oil chaussde") on his land in the 
parish of Nicolet opposite tho mill called 
Moulin de Despins, in the Seigneurie of La 
Baie, and the right of digging out the land 
necessary to receive such quay and dam (the 
words here are “ quai et chau 3 sde”) to the 



l-HHIIL- gf_]0. feet from the river. 



in th 



rebuild it ; and Chandler promises not to in- 
terfere with the said dam, except it be toraake 
use of the water to bring down timber and 
pass it over the said dam. Lavallde, on the 
other hand, agrees to pay to Chandler the 
sum of £30 on the 11th day of the following 
mouth of November, and to continue to pay the 
same sum annually on the lltb of November, so 
long ns the said dam shall remain abutted upon 
the property of Chandler, in the aforesaid lo- 
cality. In case of Lavallee ceasing to use the 
dam, the payment is to cease. 

It i 3 further agreed between the parties, that 
Chandler shall be at liberty to build one or 
more mills or manufactories, opposite to the 



agent, was guilty of ” dol” by misrepresenta. 
tion of lr.3 tide, and by using intimidation to- 
wards Lavallde. 

The misrepresentation imputed to him is that 
he claimed by his protest rights as Seigneur of 
Nicolet which did not belong to him, and 
treated as within his Seigneurie a part of the 
river which was actually within the bounda- 
ries of La Baie; and it is contended that as he 
bad been for many years the owner of some 
portions of the Seigneurie of Nicolet, including 
La Fourche, and had resided within it, be 
could not have been ignorant either of the 
boundaries of his Seigneurie or of the rights 
which belonged to it ; and that, therefore, if 
his claims were unfounded, lu^iusthuve known 
them to be so at the time when lie made them. 

But the proceedings uoder the Act for 
abolishing feudal tenures in Canada show that 
upon both these points he might be honestly 
mistaken. 

With respect to the boundaries ofSeigneuries, 
it appears that when this part of Canada was 
settled by the French Government about the 
year 1680, the country was waste jand unculti- 
vated, aud for tho most part covered with 
woods, and that any very precise description 
of boundaries was scarcely possible ; that the 
plan of settlement adopted was to grant a ^ 
large plot of land to some person as Seigneur, , 
in order that he might grant it out to tenants 
or 11 censitaires” for tho purpose of cultivation ■ 
The gran t of the Seigneurie of La Baie describes 
tho boundary on oue side a3 two leagues in * 
forest to be measured from the Lake of at- 
Pierre, with the isles, islets, and meadows, 
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wmcn might be met with in that space, ami it 
j 3 by means of this measurement that it is made 
out that this Seigneurieat the place in ques- 
tion includes the whole channel of 
though the shore bounding it on the side of 
Nicolet is within that lordship. It might 
well, therefore, when the notice was given, be 
a matter of doubt whether the whole or part 
of the stream was not also within that lord- 
ship, though at the trial of this cause the fact 
had been ascertained and was admitted to be 
otherwise. 

The fact itself was not, perhaps, of nny great 
importance, for the diversion of a stream run- 
ning through several Seigneuries could not be 
justified simply by tbe circumstance that the 
particular place at which the diversion was 
made belonged to only one Seigneur. On 
referring to the maps of Canada, it appears 
that the Nicoletis a very large river divided by 
Isle La Fourche into two branches, of which 
the soutb-west branch must run through many 
Seigneuries besides that of La Baie, and cer- 
tainly runs aloDg, and probably in part of its 
course entirely within, the Seigneurie of Nico- 
let. But the fact (whether material or not) 
was made out by the title-deeds of the Res- 
pondent ; he had, therefore, at least equal 



or in such circumstances or condition of life 
as to be subject to iutimidation by him. 



,1 A „ . relr " ce ^ i l on ° blai “ e . d f, ;r Rich * rd ’ a , nd /A pritexte" pour" 1 air'e* resqi niler" uo“ uanTacdom 

the river, - the threat by Chandler to build a mill m the ^ Le sanciennes loU Pavaiontdecidee, cl i’Article 



the Repertoire, tit. “ Transaction, sec. u, art. 
2, vol. 34, p. 371. He says : — 

“ L’crreur de droit ne peut jamais servir do 



Seigneurie of Nicolet, are in a great measure 
explained by the state of the law, to which we 
have adverted, at the dale of the agreement, 
and we think that the engagement by Chandler 
' not to build any mill within certain limits was 
a substantial concession by him. If, therefore, 



the subject of former discussion, we must hold 
upon this evidence that tbe charge of “ dot’ 
brought against Chandler has not been sub- 
stantiated ; but it must be remembered that, 
for some time after the agreement was made, 
it was acted upon by both parties; that its 
validity wa 3 first disputed in 1852, when 
Chandler was dead, though Cresse seems to 
have been living; that the grounds on which 
its validity was then disputed were the same 
with those laid in the present suit; that the 
case was decided against the Respondent, and 
that he acquiesced in the decision. When the 
present suit was brought Cressd as well as 
Chandler was dead. Under such circumstances 
every presumption is to be made ia favpr of 
parties whose conduct is impcuqbod after tbe 



2052 du Code Civil dit express-meut que • :es 
transactions ne peuvent etre attaqufces pour 
cause d’erreur de droit.’ ’’ 

As a general rule this is not denied by the 
Respondent. But he contends that there is an 
exception where a mistake has prevailed gene- 



the transaction were recent, and had not been ^^/with respe j to Tl« 

t Ln nnhiartt A 1 TArWlOl* fl I C All QClntl Wit TYl 1 1 G t rtfvlM 



A 



means of knowing it with Chandler, aud there ^ death of both, and when all the'fepianations 
is no more reason of imputing actual know- 
ledge to Chandler than to him. 

As to the general feudal rights of the Seig- ' 



A 






be desirable can no longer be 



tc 



which 
afforded! 

It remains to cousider the objection of error j 
in the motif determinml of the agreement. , 
Error on the part of the Respondent is alleged ! 
generally both as to matter of fact and of law. ■ 
In what circumstances error will he a ground : 

I ^ for setting aside or refusing to act upon an 
' agreement generally, aud an agreement of com- 
promise in particular, and what the nature and - 
t effect of the error must be, seeui3 to have per- ! 
i plexed alike Judges in Englaud and foreign 
jurists. 

i The question bore is to be determined exclu- 
r sively by the French law as it is applicable to 
compromises or transactions. Tbe rule, as we 
collect it from the numerous authorities cited 

r ' in the argument, appears to be this : — If tbe 
error relied on be in a matter of fact, aud the 
| - fact be one not included iu the compromise, 
and of such a character that it must be con- 
sidered the determining motive of either of the 
parties in entering into the agreement, its ex- 



neurs when they were abolished by an Act of the 
Legislature in 1854, a Commission, consisting 
ofall tbe Judges, was appointed for the pur- 
pose of determining questions which might 
arise with respect to them. A very large pro- 
I portion of those questions appears by the pro- 
ceedings to have related to the rights of the 
Seigneurs in non-navigable streams and waters 
within their Seigneuries. They insisted that, 
notwithstanding the grant of the lands by 
them to their tenants or “ censitaires,” they 
still retained the property in all these waters, 
and a right to the exclusive use of them for tbe 
purpose of mills and manufactories. This 
claim was not allowed by the Commissioners, 
though it seems to have been in same instances 
recognized by judicial decision. 

With respect to mills, it appears that each 
Seigneur was bound by law to build a grist- 
mill within his Seigneurie for the use of his 

tenants, that the tenants were bound to resort r „ 71 

to such mill, and that no person, except the ^ istence is regarded as a condition implied, 



k 
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lord, was at liberty to build a mill of the same 
description within the Seigneurie. These mills 
were called 11 moulins banaux,” and if a mill of 
the same kind were erected within his Seig- 
neurie by any other person, the lord had the 
right to demand its demolition. He also claim- — 
ed the right of taking back from any “ censi- 
taire’’ a portion of tbe land included in his _ 
grant for the purpose of erecting such mill,' 
making a reasonable compensation. 

Whether this last claim was well founded or 
not does not appear to have been decided 
the Judges under the Commission, but 



though not expressed ; and then, if the fact 
fail, the foundation of the agreement fails. 
This seems to ba the moaning of the language 
used by Toullier, b. iii, tit. 3, sec. 1, Art. 42, 
and following articles. 

The instances which he puls are, if a compro- 
mise be founded on tbe genuincu*^^ of instru- 
ments which turn out to be forged^cr if a suit 
which it i 3 the object of a compromise to de- 
termine turns out to have been already decided 

in favor of one of tbe parties, or if a compro- 

d by rnise be founded upon a will which turns out 
it is / 



to have been revoked by another will of which 



the parties are ignorant. A Lower 'Canada "Reports 

But, he says when the compromise is general hftpn f , lrnishcd . convince 



submitted ns a proposition oflaw by the Attor- 
ney-General. ^ 

Now Chandler’s protest ia quite in confor- J of ail matters in difference between the parties, 
mi'.y with these claims ; he insists that, in his ^ then the rule of law is different, because it is 
character of Seigneur of Nicolet and La Fourche, not proved that the compromise would not 
he is entitled to all non-navigable streams with- ! hare taken place, although the parties had 



in the Seigneurie, and to tbe exclusive right of 
building mills aud manufactories of all kinds 
within the same, and he alleges that the pro- 
ceedings of the Lavallfies in erecting the dam 
aud quay within his Seigueurie were an in- 
fringement of bis rights. » 

It may admit of doubt whether Chand- 
lers claim to interfere with the works of La- 
valAe's mill within his (Chandler's) Seigueurie 
was entirely without foundation. If the lord 
had & right to prevent tbe erection by his ten- 
ant of any grist mill within the lordship on 
the ground that it might interfere with the 
custom due to his own mill, there seem3 room 
for argument that ho might prevent the erec- 
tion within his Seigneurie of the works of a 
mill of that description wtiich might be equally 
injurious to him, though the main building was 
situate within tne limits of an adjoiuiug Seig- 
neurie. Tbe question, however, is not whether 
Chandler could have sustained his claim, but 
whether It was so unreasonable that it could 



known that one of the points was not doubtful. 
In such a case it is neither proved nor presum- 
ed that the compromise would not have taken 
place, and, iu case of doubt, “ erreur ne nuit 
qu’a celui qui dtait dans l’igaorance.” The 
general rule then applies, '‘Error nocet er- 
ranti." 

S Wo cannot say that in this case iiny mistake 
’/ * of fact has been proved on the part of the 
Respondent which, if it had been known, would 
A have prevented the agreement. It is neither 
proved that Lavailec believed tbe part in 
question of the River Nicolet to be within the 
- Seigneurie of Chandler, nor that if he bad 
known it to be within the Seigneurie of La 
Baie he would not have entered into the com- 



promise. 

It appears to us to have been tbe intention 

of the parties to come to a general settlement 
of all the matters in dispute between them, 
/ without resorting to litigation iu order to de- 
termine the various points of fact or of law 



not have been advanced bona fide, aud we cer- a upon which their rights might depend 



tainly cannot come to that conclusion. It is 
mentioned in his protest that he had served a 
notice of claims to the same effect, in the year 
1825, on the Despins, the then owners of the 

mill. 

We feel bound to say that we can discover 
nothing in this case to support the charge of 
wilful misrepresentation by Chandler, nor can 
we find any sufficient evidence of surprise or 
intimidation of the Respondent. Alany mouths 
intervened between the service of the protest 
and the agreement, and there is nothing to | 
show that tbe Respondent was in any manner 
^nder^the control or iutluence of Chandler. 



As to the effect of error in law upon agree- 
ments of this description, Article 2052 of the 
* Code Civil provides, “Les transactions out 
entre les panics l’autorite de la chose jugde 
■ en dernier ressort. Elies ne peuvent etre at- 
taquees pour cause d’erreur de droit ni pour 
. - cause de ltSsion.” 

This Article in itself, of course, has no force 
in Canada, but it is merely an embodiment of 
the ancient law of France, as is clear from the 
chapter in Domai'a Civil Law, tit. “ Des Trans- ] 
actions,” and as is expressly slated by Merlin. 

| in the passage relied on by the R tspondeiRs Iu 



classes of the community, and a compromise 
has been made founded upon such mistake. 

And it is said that at the time when this agree- 
ment was made, the rights of the Seigneurs 
with respect to non-navigable rivers aud other 
waters within their Seigneuries were univers- 
ally considered to be much larger than they 
were afterwards found to be by the proceed- 
ings under tbe Commission to which we have 
already referred, and that this mistake was the 
foundation of the agreement. In support of 
the proposition of law, a passage is referred to 
in Merlin’s “ Repertoire,” immediately Allow- 
ing that which we have just read, aud which 
is in these words : — 

“Si cependant l'erreur de droit avait 6 t£ tel- 
lement gAnfrale que le legislaieur se fut cm 
oblige non-seulement de la faire cesser par 
une declaration de sa volonte, mais encore de 
relever ceux qui i'auraient commise de tons les 
acquiescements auxquels clie aurait pn les 
, en trainer, la transaction qui aurait 6 te la suiie 
d’une pareille erreur scrait incontesUbleiuent 
/? nulle. C’est CO qu’a juge nn Arrfet du 24 Mars, 

1807, rapportfi au mot 1 Commtiuaux,’ sec. 4.” 

It is obvious that if an act of legislation 
correcting a mistake generally prevailing a 3 to 
the law on a particular subject, at the same 
time expressly relieves parlies who have 
acted on the mistake from the consequences of 
their acts, there is no question for a Judge to 
decide ; aud this is the case slated by Merlin. 

It is true that the Arret to which he refers, 
states merely that the party was not bound by 
acquiescence in a decree arbitral, “ puisque 
l’opiuion gSnCrale 6 tait alors que les decisions 
| d’arbitres forc 6 s n’etaient point attaquables par 
; cette voie,”— that is, by way of cassation. 

1 Neither the general rule nor the particular 
case, (of which the circumstances were very 
peculiar, aud founded on the laws enacted by 
j the Revolutionary Government of France in 7 
\ the years 1792 and 1793, in .favor of the pea- 

■ sants against their lords,) goes tbe length of y 
establishing the principle contended for bv the 
Respondent, that a mistake of law ns to rights 
of different classes prevailing generally at the r 
time oi' a “ transaction,” is sufficient to annul ,, 
a contract founded upon such mistake. 

Whether under any circumstances it would 
/ be sufficient to do so, it is unnecessary for us 

■ to consider, because on referring to the pro- 
ceedings we are satisfied that tire facts of this 
case afford no ground for any such question. 

On the contrary, a careful examination of 
those proceedings as they are stated iu the " 

Reports, with which we have 
been furnished, convinces us that at the date of 
this compromise very great doubt prevailed as 
to tbe rights of the Iord9 and their tenants re- 
spectively to the ownership and the use of non- - 
navigable rivers, and as to the right to erect i 
mills, and by means of dams to divert the wa- 
ter to such mills, and that there was no general 
recognition oftbe rights claimed by the lords. 

The 37th question put to the Commissioners 
was in these words : What was the jurispru- 
dence followed in Lower (janada since the ces- 
sion of the country in relation to the various 
rights claimed by ticigneurs in tbe waters which ( 
pass through or border upon the lands com- 
prised in tbeir respective “ ceusives !’ The 
legal proposition submitted on tbe part ot the / 
Crown was “ that although several Judgments 
favorable to the pretensions of the Seigneurs 
on the matter have been pronounced, they are 7 
not such as the law requires to establish a juris- 
prudence,” aud the opinion of the Court is that 
“ there has been no established jurisprudence | % 
in Lower Cannon since the cession, in relation i 
to the right in the waters which pass througn 
/ or border upon the lands.” 

/ There is no ground, therefor . 

for any exception to the general rule that 

agreement of compromise is not vitiated by 

mistake of either party in matters of law. 

Upon tbe whole we have come to the con- 
clusion that the Judgment of the Court below 7 

cannot be supported ; that lids agreement is to 
be dealt with upoa the principles applied or ^ 

r-. . 1 a- 1 1 * »•> naaalinnS •* 1 tllfttlllO WltO- \ 
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French law to “ transactions ; tuai mo »*• 1 

A drawal or the claim of Chandler to interfere 
with tlife dam, and the engagement to litoit iu 
right of building .b^onstitutel j' ,,f" 

3 



* consideration to support the agree meut. 

that no such proof has been given cither 

« dol” or “erreur,” as would authorize a Court 
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of Justice to annul it. We must humbly advise 
Her Majesty to reverse the Judgment complain- 
ed of, and to restore the Judgment of the Cir- ' 
cuit Court, and we think that the Appellants 
must have the costs in the Queen’s Bench, and 
of this Appeal. 

As this case is to be decided exclusively by 

the French law, we have forborne to advert to V , CE A O .M lit A I,r Y COUltT : I.OtVEIi CANADA, 
the English authorities upon the subject. H"i 






Caiu JJiitcUiiUiUf. 

[Reported fur the Quebec Mercury.] 



But 

we mav observe that in the case of Stewart v. 

I Stewart, in the House of Lords, (6 Clark and 
Fin, 911), which was a case from Scotland, a 
J very careful examination took place of the prin- 
ciples to be applied to this subject ; and Lord 

Cottenham came to the conclusion that the , - . . . 

rules of the civil law had been in effect adopt- liability of a steamboat towing a vessel, 
ed into the law both of England and Scotland ; for damage and injuries caused by the 



Friday, 1 3th July, 1855. 

John Counter, — Miller. 

This case involved the question of the 



I and this appears to us to have been 
with the law of France.^) 



the case jvessel in tow coming in collision with 
I another vessel. The facts will be found 
stated in the following opinion of the 
court. 

- The Court, [Hon. Henry Black.} On the 22nd 
. September last, the brig William Wilberforce was 
lying at anchor on the ballast ground in the har- 
bour of Quebec, well over to the north side of that 
place, and about the middle of the channel of the 



Montreal, June 1st, 1850. 

CIKCU1T COURT. 

Before Mr. Justice Brunkau. 

Piui-BIN e« the Citv Bank.— T his was an 
action instituted against the City Bank for the 

recotety «f the sain of 10s., the amount of one River St. Lawrence. A barque was at the same 
of the ordinary bills of issue of the said Bank, time lying at the ballast ground about two cables’ 
payment whereoflias been refused. The plaintiff length to the northward or towards the Quebec 
declared upon the bill as a promissory noie,dated^ shore, and a little lower down the river or astern 
-Janaary, 1844. The plea amounted ^o a, of the brig. The wind was light from the south- 
' denegation of all the facls alleged in the pfaTiT 1 * west or down the river ; and the tide was ebbing 
tiff’s declaration. For the defendant, ii wasj nt the rate of about four miles an hour. Atabout 
shown that the bill, which framed the subject l *'° in . the afternoon the steamer JoAu 

centre pottion of it being wanting ) that it could with the barge3 CWrJand Utility in tow, rounded 
uot be accepted by the Bank without incurring. p„ inl c d Pizeau, and came in sight of the brig, 
the risk of frequent imposition ; and, in Ihe-pre-; F rom the evidence both of the pilot and master 
^sence of the Court, two ’bills were separated in 0 f the steamer, and of the people of the barges, it 
fetich a manner as to form three distinct notes, all appears that they saw the brig and the barque 
►of an equally pcfect description with the one, when they were about two miles distant. The 
upon which the plaintiff had su’d. The only discrepance as to the position of the vessels 
plaintiff urged that the pieces of note produced >s. whether when the vessels were just within 

-• •» * A » ■<*. fcAsswa: sar a t ek 



that defendant’, plea did not allege fraud. 

The Court, in pronouncingjudgment, remaik 
t ed that the casn cited from Pctersdorff (4 volr)J ‘tothesouth ofthe brig or on the port side 

illil a V 'l o 1 1 it in rtoirtf o n iel nnlir n t ihn nni,. * ■ . , ... _ .. . . 1 . : ...nnn *lm itrire oml tlx 



wis exactly in point— a part only of the note 
• had been produced, and apart was lost. If, 
in the rase before the Court, a part of the note 
had been lost while in po?te$si"li of the plaintiff, 
it was incumbent upon him to show it, and, 'if, 
“he had receive d it in an impcifect state it wa> 
j his own fault. l . 

The law. in the preseal case, iMd no', in all re- 

id 



or on the starboard side of the brig. All the wit- 
nesses, however, agree that there was plenty of 
room and time for the steamer and her tows to 



where there was nothing between the brig and the 
south shore. , . 

The pilot of the steamer being of opinion that 
he could pass safely between the brig and the 
barque, and wishing, as he says, to save a certain 
distance in getting to the wharf, at which the 
steamer usually lay, determined, with the consent 
of the master, to make the attempt, and the steam- 
er’s helm was therefore put a starboard, which 
inclined her bow to the north shore ; and she 



ispeets, assimilate to that tyjiitfh bejdiviih r^gni 

.to rrmi-iupmiiiwiirrtlTO i' consistent with c|' ea 'red~the~brig hy about the steamers breadth. 
wilitfrJiTIfice^oiJi A )hat a^shauld^ Judjpnent I The barge Onward which was about eighty or a 



must go lor the defendant and the dismissal 



nf hundred feet astern of her did not clear the brig, bat 
the barge’s starboard side about midships struck 

” - . . .1 J t T I i i lit 11 \ 



■ I . the bow of the brig : the second barge (Utility) 
MOSS lur being ftbout flfly or sixty feet astern with her 



1 the plaintiff’s action, 
t Mr, Mackay for plaintiff, and Mt. 

defendant. Herald. _ __ sUmVruck' the brig’s larboard bow, the tow rope 

.tftfNTEUESTING CURRENCY CASE '^5 broke, and she swung alon K si< J e ' l ' e tows 

.aL , , A® time of the collision tte steumer and tier tous 

’A Montreal contempory relates the follow- werc running dowu the river, with steam and tide 
ing together, at the rate of from ten to twelve knots, 

"A tesident of Montreal accepted a draft for the barges being light. It does not nppear that at 
$124, drawn on him by a New York creditor, t j,e t ; me the steamer’s helm was put a starboard, 
payable at the bank of Montreal here, and on ; any 3 p ec ial direction was given to the barges, as 
maturity tendered payment, less exchange, ( 0 | 10w they should steer, though the people of 

i « , , , « n i m i e . « ■ a 1. l. -3 l,AAn AnrnlnflDi V 



which the hank refused to receive. The case 
went to litigation, and the Court decided that 
the amount must be paid in Canadian fnnds, 
without deduction. 



the steamer assert that they had been carelessly 
teered all the way down from Montreal. 

From the circumstances of the collision it ap- 
pears that the steamer really was, as i9 asserted 

J . . . i> .. .l. 1 1 — . nn llm lnrnaa ril fir 



“The errox of the defendant in this case was by the witnesses for the brig, on the larboard or 

south side of the brig, when her pilot and master 
determined to endeavour to pas3 between the brig 
and the barque, and put her helm a starboard for 
that purpose ; and that she really did, as the same 
witnesses say, cross the bows of the brig. The 
tide was then running strong down, and the 
steamer and her tows were, of course, swept down 
with it. The action of the steamer, after her helm 
was so put a starboard, was to carry herself and 
to draw the barges to the northward or starboard 
side of the brig. The steamer being the foremost 
was carried sufficiently far in that direction to 
pass the brig, by rather more than her own 
breadth, but the Onward being eighty or a hun- 
dred feet astern had not drawn sufficiently to the 

carried her down 



accepting the draft without the stipulation 
1 with exchange.’ A debt due by a Canadian 
to a creditor in the United States, unless there 
is a special contract to the contrary, is payable 
at the office of the creditor in current funds of 
his country. If he draws on his debtor, stipu- 
lating a place of payment out of the United 
States, the latter has the right to refuse accep- 
tance, unless accompanied with the stipulation 
1 with exchange.’ Immediately following this, _ 
a tender at the office of the creditor, or a remit- ~ 
tance in the usual manner to him of the amount 
,due in greenbacks will be a good payment. 

I But it is doubtful whether if a debt contracted 
I in the United States, with a tacit understand 



northward before the tide had 

ing that it should be payable in Federal cur-^ a3 f ar a3 the brig, and she consequently strnck 
tency, were sued here for nou-puyment, tho /. the brig’s bow with her starboard side. Tho 
Courts would recognize the actual distinction Utility being fifty or sixty feet still further astern, 
between Federal and Cauadian currency, al-’ would of course be carried still further down the 
though the custom of merchants is that thc^ river before she could get on the line of the brig, 
creditor is only entitled to recover a sum and we accordingly find that she struck the lar- 
eqiiivalent in the legal lender of the country iu board side of the brig with her stem, when tlie 
which collection is made to the amount stipu- r tow rope broke, the brig being between her ana 
! lated in the contract, if paid according to its the steamer. The. facts in the evt cnce . 
tenor, whether the contract was verbal or agreeing with ithe circumstances which mustbave 
otherwise taken place, rf the steamer crossed the brigs bow, 

“la the case we have alluded to, the accep- “serted by the witnesses on behalf of^the 



tance of adraft made payable in Montreal acted 
as a novation of the original debt ; and the 
judgment of the Court was the ouly one which 
we should have anticipated under the circum- 
stances." - - 1 



brig, convince me that this assertion is correct 



and that the steamer really was to the southward 
of the brig when she determined to pass to the 
northward of her. (a) It would seem, therefore, 
apart from other circumstances that the determi- 
nation was rash and hazardous, and that the 
steamer ought to be responsible for any attempt 
to carry it into effect. , 

But even supposing that at the time when the 
brig was first seen from the steamer, the steamer 
was cither in a straight line with the brig, or a 
very little to the north of her which is the utmost 
that the witnesses for the steamer state ; yet, they 
also admit that they saw her when she was at the 
distance of theree fourths of a league or two 
miles ; and there is no attempt to say or to shew 
that thete was not plenty of room to pass to the 
south of the brig, and so to obey the spirit of the 
rule of the Trinity House of Quebec, (6) by pass- 
ing the brig on the larboard hand. Instead of 
doing this the people of the steamer preferred, for * 
the sake of saving a trifling distance, to run the 
risk of passing between the brig and the barque. 
They themselves assert that the barges had been 
wildly steered all the way from Montreal ; and 
they therefore knew that, even if great skill iu 
steering the barges would enable them to execute 
the manoeuvre with impunity, they could not de- 
pend on any such skill being used : nor did they 
give any special directions as to how the barges 
should be steered, but left them to do as they had 
previously done. The steamer and her tows had 
just rounded the Pointe d Pizeau, and in so doing 
had avowedly inclined their course as they must 
have done towards the south side of the river, 
and the impulse of the barges was in that direc- 
tion, in which the wind also carried them. They 
could not change their direction as easily ns the 
steamer could ; nor could they know that it was 
the intention of the steamer to pass on the star- 
board side of the brig. On the contrary, they 
were justified in supposing that she would pass 
by the clear channel ; and on the south or port 
side of her, ns I think, under the circumstances 
of the case, she was bound to do. If for the sake 
of some expected saving of distance or trouble, 
she chose to take the short and dangerous course, 
she must bear the consequences resulting from it. 
The barges had no power to otherwise than follow- 
in the best way they could; and having no inti- 
mation of her intended change of course, they 
could not be blamed even if,— which does not ap- 
pear,— they did not follow her so quickly ns they 
might have done, if they had been forewarned of 
her intention, and directed what to do. 

The brig was at anchor, and therefore no blame 
can be imputed to her, and she was seen far 
enough off to allow ample time to avoid the collisi- 
on, and there was ample room to do so ; and there- 
fore it cannot be said that the accident was un- 
avoidable. The collision was the fault of those 
who had the power of avoiding it as the steamer 
undoubtedly had : and there is no proof that the 
barges or cither of them had any such power. 
Cases may occur in which an accident may arise 
from the fault of the tow, without any error or 
mismanagement on the part of the tug, and in 
such case the tow alone must be answerable for 
consequences. Cases may also occur in which 
both are in fault, and in such cases both would 
be liable to the injured vessel, whatever might be 
their responsibility ’ inter sc. (c) The present case 
is not any of these ; the manmuvre which caused 
the accident was the spontaneous action of the 
steamer herself, compelled by no necessity of cir- 
cumstances, and adopted solely for her advantage. 
There was a course open to her in which no da- 
mage could have occurred ; one which it would 
have been easier and straighter for her to take 
after rounding Pointe d Pizeau ; which would 
have been more consistent with the spirit ot ttio 
Trinity House rule, and the usages of navigation 
and which the persons in charge of the barges 
would naturally expect that she should take, tor 
her own benefit she chose another and more anti- 
cult passage, and her owners must bear the con- 
sequences of her error. 

Messrs. Stnart and Vannovousfor the Brig, and 
Mr. Jones for the Steamer. 

(а) The Court will not enter into the discussion 
as to the precise point whether on the ’ *“ rbo *' e 

side or otherwise in which one vessel lies 

other at the time of being discovered (See 
opinion of Doctor Luslnngton m the cMe of l he 
Rose, Gilmore 1 W. Rob. 1. and in the case of lhe 
Columbine, Norwood. Ib. 33.) 

(б) Rule of 31st March, 1854. 

(c) Opinion of Ch. d. Lemuel Shau >> of the Su 
nreme Court of Masstts. 25th March, 1833, m 
V Sproul v. Hemmingway. 1 Pickerings Report 
» 1 -Opinion of Judge Beth in the case of the 
Steam Tug-boat Express 26th Feb. 1846, and that 
of Judge Nelson , one of the Justices °f the Su, 
preme Court of the United States. on PP^ 
same case, 12th November, 1848. 6. Law Obser^ 
▼cr p. 435 & 401. 
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trom tne Wind, and is perfectly t 
command. The old rule was also that if one ves- 
sel had the wind large or free, and the other was 
close hauled, the one being close hauled should 
keep her course, and the other should port her 
helm and give way. The reason being obviously 
that tbe close hauled vessel would suffer much ’ 
more inconvenience by giving way, and falling 
♦•-leeward, than the other which having the wind 
i free could immediately regain the line on which 
she had been proceeding. The rule therefore 
was in substance that vessels meeting as stated, 
should each port her helm, unless one of them by 



[ Reported for the Mercury.] 

VICE AD.MIltAI.TY COURT : 1.0 WE It CANADA . 

Tuesday, 3rd July, 1855. 

The Inga, — Eilerlsen. 

This was a cause of collision promoted 

bv the owners ol the barque Universe, in < 80 doi “? would e . kller run '»to danger or be put 

\ i to much greater inconvenience than the other. 

which they claimed compensation for ^ When steamboats came to be generally used 
damage sustained by that vessel in conse- / their power of proceeding in any direction 
quence of being run into on her voyage y without regard to the wind, placed them always 
lro.n Montreal, on the 2Sth May, 1854,- in the same condition as a vessel proceeding with 
, rru t . r the wind free, and accordingly the custom seems 
by a Vessel oalled the Inga. 1 he facts of ^ to have been so to regard them. On the 30th 
the case Sufficiently appear from the fol- .• October 1840, the Trinity House of London, made 
lowing opinion of the learned judge. a regulation that “ when steam vessels Oil dif- 

The Court (i/on. Henry Black.) The Inga, a ferent courses must unavoidably or necessarily 
Norwegian vessel of about 480 tons, had been ly- cross so near that by continuing their respective 
ing in the harbour of Quebec opposite the Lower courses there would be a risk of csming in colli- 
Town market place, and in the afternoon of the s s, . on i each vessel shall put her helm to port, soa3 



29th May, ’54, got under way for the purpose of 
proceeding to the ballast ground, from two to 
three miles up the river. The tide was ebbing, 
and the wind a light breeze from the eastward, 
and she went up under sail. Between three and 
four in the afternoon she had nearly reached the 
place at which she intended to come to anchor. 
She had come up under her fore-sail, fore-top-sail 
and main-top-sail ; but having decided upon the 
place at which she was to anchor her main-top- 
sail wa3 taken in, and she was proceeding under 
her fore-sail and fore-top-sail, the wind still light 
from the east, the tide ebbing, and the vessel 



always to pass on the larboard side of each other. 
A steam vessel passing another in a narrow 
channel, must always keep the vessel she is pass- 
ri ing on the larboard hand.” ( b ) And the preamble 
to this rule recites that steam vessels “may be 
considered ir. the light of vessels navigating with 
a fair wind, and should give way to sailing vessels 
on a wind on either tack,” and that “ it becomes 
only necessary to provide a rule for their observ- 
^ ance when meeting other steamers or sailing ves- 
' sels going large.” Notwithstanding this recital 
the rule does not in direct terms apply to steamers 
meeting sailing vessels, and it was so held by 



having wav enough to stem it, and to move past ? Doctor Lushington, in the case of the City of Ion- 

. B . • . n . . . . .* ' linn lr \ rlor>ir nit nn t ha O.-ltb Anvil 1 Q.IR • Kilt tba 



the land at the rate of from half a knot to a knot 
an hour. At the same time the steam tow boat, 
Lumber Merchant, was coming down the river * 
from Montreal to Quebec, having the Bark Uni- 
verse, about 313 tons register in tow astern of her, 
with about fifty fathoms of tow rope. They were ts 
going six knots through the water or about nine 
past the land with the tide. When the vessels 
came in sight of each other they were about a 
mile and a half or two miles apart, all three be- 
ing some where about the centre of the channel ; 

the witnesses examined on the part of the Universe 

sui ing that the Inga was a little to the north, or 
on the port hand of the line on which the Lumber- 



don ( c ) decided on the 24th April 1845 : but the 
considerations in the preamble of the rule were 
adopted by that learned judge as consistent with 
the common law, with sound reason, and with 
the established rules of navigation; and beheld 
accordingly that a steamer should be regarded as 
a vessel proceeding with a fair wind, when roeet- 
_ ing sailing vessels. The rule of the Trinity 
House of Quebec, made on the same subject, on 
■“ tbe 12th April 1850, was in spirit the same as 
that of the Trinity House of London ; and on the 
31st March 1854, the Trinity House of Quebec 
passed a further regulation meeting tho precise 
case omitted in the English rule, and directing 



Merchant and Universe were proceeding ; and the y. ^^at sailing vessels with a fair wind, and steam 



when meeting within the port of Quebec, 
shall port their helm and draw to the starboard, 
thesomh of that line, or in other words that the / passing each other on the larboard hand.” This 
Lumber Merchant and Universe were a little on ' , rule, as before observed, is only the application of 



witnesses examined on the part of the Inga affirm- 
ing on the contrary that the Inga was a little to 



Lumber Merchant and Universe were a little on 
her starboard bow. Both parties however agree 
that the vessels were nearly in a straight line. 
As they approached, the helm of the Inga was 
put a starboard which threw her head round to 
wards the south. The Lumber 



the doctrine that steamers shall be considered as 
vessels having the wind fair. Between the dates 
y of the two Quebec rules, the English steam navi- 
gation act (14 & 15 Vic. c. 79,) was passed, (d) 
and the 27th sect, provides that ‘‘ Whenever any 



Merchant and the ✓ ana 6 V: 01 - -. ,. , -. 

Universe on the contrary put their helms aport, fit ™ 33el proceeding in one direction meets a vessel 
which threw their heads also to the south, and the J proceeding in another direction and the master 

. y or other person having charge of either such ves- 



consequence was that the Lumber Merchant just 
cleared the Inga, leaving heron the port side ; but 
the Universe aud the Inga came into collision, the 
Inga’s bow striking the port side of the Universe 
about tbe main rigging, doing considerable da- - 
mage to both vessels. At the time of the colli- 
sion the tow rope broke near tbe steamir’s tow y 

post. The vessels were afterwards cleared, and < \ ... r . „„„i, 

to recover the damage sustained by the Universe 83 regards sai ing , PS f 

the present action is brought by tul Inga. ™ 3sel unde I, C0 ”^ = “ d „‘ h ““ 

The only questions to be decided in order to as- y steam vc ® f ® iJ r-ti hle , .. . 

certain whether the action is well or ill-founded £ 4 channel shall keep as far as is practicable to that 

are, whether the Inga in putting her helm a star- / ^hf ch ° lie3 on tho starboard side of each vessel.” 

This rule applies to all vessels without distinc- 



sel perceives that if both vessels continue their 
respective courses they will pass so near as to 
involve any risk of a collision, he shall put the 
helm of his vessel to port, so as to pass on the 
port side of the other vessel, due regard being 
had to the tide and to the position of each vessel 
with respect to the dangers of the channel, and 



- ^ t' » ““ w V* ius tatt-w tiv ur mjU-,1 

channel which lies on the starboard side of such I 
steamship.” 

The rules here given are in substance precisely 
the same aa before, though given in other 
language, and more general and perhaps more 
definite terms. The rule is as before, that each 
vessel shall port her helm, unless she would 
incur danger by so doing, or the command over 
her would be lost. The British and the Canadian 
rules are therefore the same, and though that 
portion of them which relates to the meeting of 
steamers and sailing vessels, does not appear to ' 

■ have been formally enacted in direct words until jfH 
recently ; yet, as we have seen, it has been always p* 

. recognized and adopted as reasonable and as A 
consistent with the long established rules ofgl 
navigation. The same rule seems to prevail in H 
the United States, except that as appears in the J 
case of the Osprey, and the cases therein referred !T« 
to, our neighbours incline to give greater extent K 
to that portion of the old British rule which favors ' 
tho vessel which would be most inconvenienced Q 1 
by porting her helm, and to hold that as a steatner 1 
has greater command over her motions than a 
sailing vessel with a fair wind, she ought to give I 
way to such sailing vessel ; and that the latter 1 
ought to keep her course without porting her 
helm, leaving the duty of turning aside so as to 
avoid the collision solely to the steamer. I am 1 
not called upon to decide whether the English or 
the American interpretation of the old rule would 
be the best to adopt ; first, because tbe Canadian 
and English rule must prevail in our waters j and 
secondly, because in the case before me the Inga 
did not keep her course, but starboarded her ! 
helm. The English rule has, however, the advan- , 

tagfc^of being more certain, and more easily remem- 
bered ; and it does appear to me that there must Z-| 
be less danger of collision, and that the vessels T ~ 
can get out of each others way in less time if 
both draw to starboard, by porting their helms, 
than if one stands still, and throws the whole i 
burthen of the movement upon the other. 

I think, then, that in the present case each ves- » I 
'sel was bound to put her helm to port, unless g 
there were some peculiar circumstances in tbe I 
, case which made it dangerous so to do, or ren- A | 

. dered a deviation from the rule necessary or jus- 
tifiable. Now, it appears that both the Inga and 
the steamer were perfectly under command, each 
had sufficient way to make her obey her helm im- 4, 1 
mediately By the evidence of the Inga’s own — 1 
1 people it would 3eem that she was, if at all, very 
-little to the starboard side of the steamer and her 
tow ; so little indeed that the master of tbe Inga 
himself admits that it was necessary to starboard 
the Ingots helm in order to get sufficiently out of 
the line of the steamer and her tow, to enable 
them to pass safely on the starboard side. On the 
other hand it is denied by the witnesses for the 
Universe that the Inga was at all to the south- 
ward ; and it is certain, from what took place, that 
if the Inga had ported her helm, or even perhaps 
-?if she had continued in her course the collision 
would have been avoided ; for, the Inga's people 
say that her helm was starboarded about two mi- , 
nutes before the collision, and in two minutes she 
must clearly have run more than half the length 
of the Universe to the southward ; and if 3 hc had 
been half the length of the Universe less to the 
t southward than she was at the time of the colli- 
sion, it is equally clear that she would not have 
struck that ship; and if she had ported her helm 
she would have gone to the northward, and been 
still further out of danger : and even if I the col- 
lision would not have been avoided the Inga 
would not have been in default, nnd would not 
have been responsible for the consequences. 1 He 
. _ .. n sudden rencontre where 



applies 

tion, whether impelled by steam or by sails 
Each vessel is to port her helm ; the only excep- 
tion being when by so doing she would be 



case is not one of a sudden 

there is no time for consideration - the vessels 
were 8»idonbtedly seen by each other, at least 
terminates before* they met. (#TNei,her is a case 
where there was any danger to either m "W 



navigation, or whether she ought rather to have 
kept her course or put her helm aport ; and whe- 
ther the Lumber Merchant and Universe did right 
in porting their helms. 

The great increase of trade in the river St. Law- ^ -c 1 

rence and in the inland navigation of tho Pro- command over tier win uo 1031 . Hub u we'viJWl i;^™'hj n Vthe ground or of encountering any 
vince, and moro especially in the number of / is only the old rule and reasoning, thrown into a ot ■ and hoih were in charge of pilots 

“ * ’ • .rt 1 frt.m n nrl mada annliatiVtlo t D all PRSPS. OltlCr 5 . , i . C ihrt 'PrinilV 



lion Detng wueu uy su uumg 8 uu vruuiu w .wnere mere ' , * t . 1 . 

brought into danger, or if a sailing vessel the the rule; the channel was wide enough, an 

cmbmanil over her will be lost. This it is evident coujd have_drawn to^the ^“^ting any 



vmce, ana raoro especially in me numoer oi / woniy me oiq rme auu rewumuK, / w damfitre • and bolh were in charge oi 

steam vessels and of vessels towed by steam ves- % & general form and made applicable to all cases. 9 S 01 e hound to know the rules of the Trinity 
sels, renders it of great importance that somo The 296th and 297th sections of the British ship- S.°""Vrtf tho river. Under these cirenm- 



great importance 

clear and definite rule should prevail as to the y 
course which should be adopted by such vessels 
when going in opposite directions, and so placed S, 
that if each continue her course there would be " 
danger of collision. The recognized rules for 
sailing vessels has always been that if both vessels 
have the wind fair , each vessel should port her 
helm so as to pas3 each other on tho port hand : 



ping act, which was passed on the 10th August 
1854, and came into force on the 1st May last, 
(17 k 18 Vic. c. 104,) contains the following 
enactment on the Bubject 

“ Whenever any ship, whether a steam or 
sailing ship, proceeding in one direction, meets 
another ship, whether a steam or sailing ship, 
proceeding in anotber direction, so that if both 



/ 

2L 



that if both vessels were close hauled, the one on ships were to continue their respective courses 
the starboard tack should keep her course and 
the one on the larboard tack should give way. 

This, as was lately very clearly remarked by ^hc 

)e $Ted an J able Ju.lge sSprjgue of Boston ii « 
judgment given by him in September last, in tin- 
case of the Osprey (u) is in reality the same nih* 
qualified by the other perfectly well understood 
rule, that neither vessel is bound to port her helm, it 
by so doing she would either run into direct dan- 
ger or would cease to be under command ; for, it 
the vessel on the starboard tack close hauled 



were to port her helm, she would be thrown into 
the wind and cease to be under command ; where- 
! jfsjh e vessel on the larboard tack by porting her 



they would pas 3 so near as to involve any risk of 
a collision, the helms of both ships shall be put 
to port so as to pass on tbe port side of each . 
. other ; and this rule shall be obeyed by all steam- 
f ships and by all sailing ships, whether on the 
port or starboard tack, aad whether close hauled v 
or not, unless the circumstances of the case are 
such as to render a departure from the rule neces- 
sary in order to avoid immediate danger, and 
subject also to the proviso that due regard shall 
be had to the dangers of navigation, and, as 
regards sailing ships on the starboard tack close 
hauled, to the keeping such ship3 under com- 
mand.” 

“ Every steam ship, when navigating any nar- 
row channel shall, whenever it is safe aud practi- 



House and of the river. Under _ 

stances I can have no! hesitation 18 f ' 

to a definite and easily observed rule, wliit.) «| 
nears extremely well adapted to insure _safi et , 
Snd in deciding that the collision arose from tbe 
failure of tbe Inga to obey it. 

Messrs. Stuart k Vannovous for Universe. 

Mr. Edward .Jones fUr Inga. 

(а) 7 Law Reporter p. 384. 

(б) See the Rule 1, W. Rob. 488. 

(c) 4 Notes of Cases, p. 40. 

(rf) 7th August 1851. 
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4*-Sce the case of the General Slc<nn 
gaUon Company vs. Mann, tried befor ■ 
rick Pollock, Lord Chief Baron of ^xchequer, 
at the summer assizes at Croydon, 18->». 
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£uo> jJuUllujmce. 

VICE-ADMIRALTY COURT :-Lower Casada. 

Tuesday, 21 st November, 1854. 

The New York Packet,— Marsheud. 

The present action was brought by the owner 
of the ship Storm Kin g, against the bark New 
York Packet, for damages occasioned by a colli- 
sion in the harbour of Quebec, on the 21st of June 
last. The judgment' given in the case was as 
follows 

The Court, ( Honorable Henry Black.) The 
rules of the Trinity House of Quebec provide that 
the Harbour Master of Quebec shall station all 
ships and vessels which shall come to the harbour 
of Quebec, or any part thereof, or haul into any 
of the wharves within the limits of the said har- 
bour, and shall regulate the mooring and fasten- 
ing, and shifting and removal of such ships and 
vessels, and shall determine how far and in what 
instances it is the duty of masters and other per- 
sons having charge of such ships or vessels, to 
accommodate each other in their respective situ- 
ations, and all disputes which may arise touching 
or concerning the premises or any or either of 
them. And any master or other person having 
charge of any ship or vessel, who shall refuse or 
neglect to obey the directions of the said Harbour 
Master in the premises, or in any or either of 
them, and any wharfinger or other person who 
resist or oppose such Harbour Master in the exe 
cution of the duties thereby required of him or 
of any or either of them, shall for each and every 
such offence incur and pay a penalty not exceed 
ing ten pounds currency. 

Thi 3 being the law of the Harbour, it appears 
that on the 21st June last, the Bark New York 
Packet was lying at Giliespie’s wharf, in the Har- 
bour of Quebec, in a berth usually and properly 
assigned to a line of steamers, of which-the Lady 
Elgin is one. In the afternoon of that day, the 
Lady Elgin having arrived, and it being neces- 
sary that the New York Packet should quit the 
berth so occupied by her, in order to allow the 
Lady Elgin to come into it; the master of the 
New York Packet applied to the Harbour Master, 
Captain Armstrong, telling him that he knew he 
had no right to retain the berth then occupied by 
his vessel, and requesting him to assign , her a 
berth in the dock between Gillespie’s wharf and 
St. Andrew's wharf, the next wharf above it. The 
Harbour Master had also been applied to on the 
same day by the agent of the Lady Elgin to have 
the New York Packet removed out of the Lady 
Elgin's berth. At about fire o’clock the same 
afternoon, the Harbour Master went to the spot, 
and having caused the steamer Lord Sydenham,— 
which then lay across the space between the two 
wharves so a3 to shut up the dock between them, — 
to heave ahead, and to make an opening for the 
New York Packet to enter; — the New York 
Packet was then, under his directions, hauled 
into the dock, and being placed in a diagonal 
direction with her larboard bow resting against 
the side of the Bremen ship Adlar, or Eagle, her 
starboard side about midships, resting against the 
larboard quarter of the Marie Celina, and a warp 
from her starboard bow, and another from her 
Btarboard quarter being made fast to the upper and 
outward corner of Gillespie’s wharf, to prevent 
her either swinging or going a-head. The Harbour 
Master considered her safely moored for the night, 
and told the Master so, distinctly charging him 
not to attempt to move his vessel further ahead 
because there was not room enough between the 
two wharves for his vessel, the two others which 
have been mentioned, and the Storm King, which 
was lying in the dock at Gillespie’s wharf, and 
inside of the Marie Celina. It was then very little 
after high water. It appears that St. Andrew’ 
and Gillespie’s wharves, are built with very con- 
siderable batter, so that the space between them 



at the bottom is less, by about eight feet. than at 
the top. 

After the Harbour Master’s departure, the Mas- 
ter of the New York Packet hauled his vessel for- 
ward until she lay between, and parallel to the 
Adlar and Marie Celina, the Storm King being 
inside the latter, which there was then just room 
enough for him to do. He requested ihelpeople of 
the Marie Celina to haul ahead, but they declined, 
and in so doing were backed by the Master of the 
Storm King, out of which the Marie Celina was 
receiving cargo, and who protested against any 
attempt to move the Marie Celina, which would „ 
put him to considerable inconvenience. . In this ZZ w 
position the vessels lay with the tide ebbing out, 
and as the water fell in the dock, and the space 
between the wharves, at the water level diminish- 
ed, they became tightly jammed together, so that 
it was then impossible to move them ; and ns the 
water continued to fall, the pressure became so 
great that the Marie Celina was completely 
crushed, and the Storm King was suspended 
between the Marie Celina and the wharf, and 
thrown over nearly on her beam ends : both 
vessels, but more especially the Marie Celina, 
which was the smaller and the weaker, receiving 
very great damage. 

To recover tiie damage done to the Storm King 
the present action is brought. The chief ground 
of defence is the refusal of the Marie Celina to 
heave ahead when requested to do so by New 
York Packet, and that of the Storm King to allow 
her to do so. But the berths which these vessels 
occupied had been assigned or confirmed to 
them by the only competent authority, that is, the 
Harbour Master, who did not think proper, under 
the circumstances, to direct the Marie Celina to 
move ahead. Nor does it appear that the Master 
of the New York Packet applied to ihe Harbour 
Master to direct the Marie Celina to heave ahead : 
on the contrary the Harbour Master expressly 
directed the New York Packet to remain in the 
position she then occupied, for the night, warning 
the Master at the same time of the damage which 
would be incurred if he attempted to haul further 
It is in evidence that the night was calm, that 



but carried on the business of Banking and 
dealt in monies and monied securities. 

The Complainants by their counselj 
argued that a Banking Institution must fei 
viewed as a company of merchants incor- i 
porated for commercial purposes, and as-jj j 
such were tvholsale dealers, within the 1 ’ 1 
meaning of the ordinance ; and could, iy 
.yirtue of that ordinance, be taxed by the 
Corporation of Quebec. 

Afer mature deliberation the above- 
named Justices of the Peace pronounced 
their judgment, condemning the Defendants 
to pay the amount demanded, and declared* -I 
unhesitatingly that the Defendant/ were' 
taxable under that section. 

The record and proceedings in this cause; 
were removed by .writ of* certiorari to the] 
lute Court of Queen's Bench for revision 
the result of which is now given." 
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LAW INTELLIGENCE. 



Before William King McCord and Robert 
! Symes, Esquires, Justices of the Peace, 
i; The. Mayor 'and Councillors of the City pf 



Quebec, 



*4 



Complainants 

’ against 

The Bank of British North America, ... 11 

Defendants. 

This case came under the coiwideration of} 
•I the above-named Justice*, in thpir-.weetrt^ 
j fittings, upon a complaint brought by tho' 
Mayor and Councillors of the city of Quebec, 
“gainst the Bank of British North America, 

; for the recovery of assessment dues supposed 
to be due by that Institution, anTTor which? 
they were taxable by the Mayor and Coun^ 
cillorsof the city of Quebec, in virtue,oCthe 
Provincial Ordinance, Vict^fhnp. 31;'. 
™ which authoiibes^he. Corj 



there was no appearance of bad weather, and 
that the Harbour Master considered the New York 
Packet perfectly snug till the morning. Since, 
under these circumstances, the New York Packet 
chose to set at naught, not merely the opinion 
but the positive injunction and warning of the 
Harbour Master, and thereby occasioned a very- 
great damage to vessels which were in no wise in 
fault, and which contravened no order or rule of 
the harbour, it is only right that the New York ^ . 
Packet should bear the loss, which her violation 
of the Harbour Master’s order brought upon inno- 
cent parties ; and, therefore, however unfortunate _ 
it may be for her owner, 1 ant of opinion that he 
must be made responsible. 

It is evidently necessary, for the good of all, 
that there should be some officer clothed with 
sufficient authority to decide promptly all ques- 
tions as to the berths or positions which vessels 
may occupy in a crowded harbour like that of 
Quebec; and this authority the Legislature, act- 
ing through the Trinity House, has devolved upon 
the Harbour Master. Any contravention of such 
authority must manifestly tend to general loss 
and inconvenience, and often to great damage, as 
the contravention of which the New York Packet 
was guilty in the present instance, has done. 
Had she suffered injury herself, or occasioned 
injury to others by obeying instead of contraven- 
ing the Harbour Master’s orders, she might have 
been blameless, however great the damage occa- 
sioned. The order of the Harbour Master, in such 
case, would have been her defence, as it now 
forms the ground of her condemnation. 

From the decree of the Court the owner of the 
New York Packet asserted an appeal to Her Ma- 
jesty in Her Privy Council, and gave the usual 
bail. 

Messrs. Stuart & Vannovous for Storm King. 

Mr. Sol. Gen. Ross & Mr. Edw. Jones for New 
York Packet. 

Quebec to impose a duty- dr 'Julies afpon ] 
certain trades aiq)^<?allings, and amongst 
others on while salt or retail dealers in goods, j't 
, wares or merchandize of^nny kind ; and 
upon. this section of the ordinance the case 
was determined. 

The defendants, by their counsel, argued 
that the 15th section of the ordinance per- 
milted the Corporation of Quebec to impose . 
a duty on wholesale and retail dealers in 
'dgoods, wares or merchandize, only, and that, 
ns the Defendants were Bankers and dealt 
in monies and monied securities, which 
obviously could not be considered as goods, 
wares or merchandize,— in which, by the 
charter of the Bank, which was produced- 
and of record, the Defendants were expressly 
piohibited from trading,' — the Corporation of 
Quebec had no power vested in them by 
that ordinance to impose any duty upon an 
Institution, such as the Defendants, who 



SUPERIOR COURT. 

PRESENT l • 

The Honorable E. Bowen, 'Chief Justice of 
the Superior Court ; and 
^he Honorable Mr. Justice Meredith. 

V. The Queei^ ' 

* »*. I 

The Bank of British North America, 

i l'ponnn application for a writ of certiorari, 
po ^yniod on made by the Bank to quash 
the qonviQtiorr'oJ the Justices of the Peace, 
:the partit^were heard. v 

"Tfie sa^Jargumenls were u3ed upon (Be 
one-side and -upon the other, anif therefore 
dispenses with ihe repetition. 

Judgment — The conviction of the Justices 

of the I’eac.e Cs quashed A - • 

. Justice Me red i t hiia i dUt a,t there was no 
doubt that the 15th seetionfrif that ordinance 
did not empower the Corpdfhtion of Quebec' 
to impose any duty upon Banking Institu-j 
tions trading in moniesand monied securities,] 
'/ hut distinctly specified those persons upon • 
'■whom the Corporation had a righto impose] 
a duty, and that it was manifest, by the ! 
record of conviction, that the Bank of 
British North America, under their charter,-! 
■traded in monies and monied securities only, | 
and could not, under any circumstance?, bel 
viewed as wholesale or retail deala's in 

, within 









rvieweu US wnocesuic u, > {-tut. miuya 

1 goods, wares or merchandize, within the ; 
^meaning of the. statute. * _ J 

It is to be regretted that cases of thiaj 
nature, in which is involved the interpreta- 
tion of the laws of the country, should be 
tried and disposed of by persons, who 
>(although well-intentioned) can not, when 
discharging the duties of a Magistrate, be 
expected- to exercise that sound legal judg- 
ment which cases similar to the one above 

’reported requires? Necessity alone can 
justify the legislature of a country toyest i 
.the hands of Justices of the Peace a civil 
jurisdiction so pregnant with the frequent 
, discussion of the rights of the Biibjeet, which ( 
can not be adequately dealt with, by these 
^persons. It may be a matter of,dp.ubt4asome 
whether such a necessity does or does not 
exist in this country ; but such a doubt is 
no sooner raised than it disappears, because 
of the summary mode of proceeding in the 
Circuit Court, which is a Court presided 
over by gentlemen of acknowledged talent 
and possessed of high legal attainments, and, 
before which Court cases of this kind can 
with facility be brought. It is to be hoped 
that the legislature, sedulous in conhmng j 



A 



did not i 



f or men 



inai nits cj •vwhvw-* - , 

.the jurisdiction of petty tribunals,, will mtej^ 
pose and wrest from the hands fcf.llie magi?^ 
trates, sitting in their weekly Billings, the, 
quondam jurisdiction over the collection^ oL 
assessment, since, by a subsequent act, tlitT 
Corporation of Quebec can sue in the com- 
, ni'in law Courts for the recovery of their 
^assessment dues. This would °^ ,a e 
(necessity imposed upon P n er / T ol ” T 
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MB. JL’STIC K STCABT AND A 

SPECIAL JCRY. 



Quebec Bank vs. Augustin Cote. 

The issue arising iu this case between the 
plaintiffs au<l defendant, originated in the alleged 
endorsing by the defendant, of three promissory 
notes, us follows : 

Quebec, 29th September, 1392. 

Two months after date we promise to pay to the 
order of .Messrs. A. Cole « Oie, one hundred 
a„d thirty d 1 ars, value received. 

(Signed ) J. & 0. Cremazik. 
endorsed 1 A. cote et eie.” 

Another promissory note dated 9th October, 
l8t 2, tor $200, drawn by the same fiym, J. &. 0. 
t'remazie, to the order of A. Cote et cie, and en- 
dorsed by A . Cote et cie. 

Another note for $220, payable two months 
after date, to the order ot the same firm, a. Oote 
et cie, and drawn by J. & 0. Cremazie, also en- 
dowed A. Cote et cie. 

The defendant p ended to this action that the 
.signatures on the ba k of said notes were forged, 
and are not in his.handwrit.ng 

The total sum claimed by the plaintiff, was 
$350. 

* The following gentlemen were sworn in as a 
juiy, after the disposal of a few forma exceptions 
taken to s me of the names of the cherifTs panel : 
J. B. Bouchette, Zncharie Chabot, Alexander 
Fra er, Thomas Jarksou, Olivier Polviu, K K 
Baigetey. Joseph Lachance, Jose It L Heureux, 
Hubert Barry, Hubert, Moffatt* Alfred DeGas]>e, 
Ebenezar Bales. 

Messrs. l’arkiijqml Pentland^ IIo^ and Iivice, 
A tt jrneys ot Ifecord , and Fournier and Gleaicn, 
appeared for i tie plaintiff-, and Messrs. Gasault, 
Langlois, and Angers, Attorneys of Record f r 
de.endaat, and Messrs. Alleyn and Alleyn, and 
F. 0. Vanovous, Counsel for defendant. 

Mr. Holt opened the case to tbe jury and said 
that the action was brought against the makers 
and endorsers of three promissory notes for the 
sum ol $556. The makers, .Messrs. J. & 0. Cre- 
mazie. he thought were well known to the jury 
fom their having been engaged iu trade iu tli s 
c.ty for a number of years, and having a large 
and respectable connection. A t out tbe autumn 
if last year the business of that firm came to a 
stand-still, by one of the members suddenly leav- 
ing the city, but he would not go into any specu- 
lation as to the reason of .Mr. Octave cremazie’s 
departure f. om Quo 1 c -. The quest on which y, u 
are called upon co try is, whether the eudi-rsations 
ou these uotes !s in the defendant’s hand-writing. 
The law didn't require that he should bring uuy 
witnesses to prove that he saw A B sign any pa- 
per. You know, geBtleme.i, from experience, 
that ha d-writing changes a3 often as a man's 
face, and in the same way ss the countenance is 
seriously affected, ro it is with the different styles 
of band-viriiing. The plaintiffs will lay before 
you, gentlemen, sufficient proof "to satisfy you of 
the genuineness of .he endo.sations of tbe , romis- 
v notes in question, and that they are in the 
rhaud-writiug of the defendant. Mr. Gote filed an 
I affidavit denying tbe signatures in qu-.slion, to be 
| in his hand-writing He considered it great weak- 
ness o i his part to fyle such an aflijavit. The 
affidavit was waste paper Oo the record and the 
Cou-t would tell them so, and the o Jy effect it 
Would have won d be to put tuep ainliff on p oof. 
tjie had no doubt the discussion would lake a 
Healer range than he anticipated, if ho was to 
Bilge from the ar ay of hooks iu i ourt, and from 
Mi- kuowledyc of the forensic skill and leani ng of 

■ jjhcxlef ndant’s counsel H,e had no doubt the 

■ aimitrs evidence -would compare favorably with 
i the evideuce on the other side. The - nly question 
jihr the jury to deci e is: Did the defe.dant en- 
dorse .he several promissory notes ment ouej iu 

the plaintiff’s dect ratio . 

R Mr. Foamier followed in the French language, 
[»Ld .be lollbwing w. tuesses were called uud ex- 

Uimauff ; , 

EVIDENCE. 

u Leseur sworn 1 am clerk in the 

iiank of Montreal. I am not personally ae- 
iinted with the delenduht, but 1 am aware 
ft a gentleman of tbutname is thepublish- 
-» ' Joumuf de 'Quebec. 

_JS’Jbe. 

, ...... the Bishop a 

• , * oo not know -of tlie existence of 
» ®L. l ’ r JffjfefyH <if iret nahiL’ iff Quebec, 
rifibr i i ■ iiewsfruperof flint name 

g .,.1 1 ^ lu , ^ Ul -'ly avocation is bill 
mi.i ^*/. c ** lle bauk of .Montreal 
! “ 11 1 Qnebec. I have been in the 

'.•incut ot tbo bank for 17 years past, 
Mie greater portion of which I have 

r "“" III dial camreitv ail_lhe 



bills and notes for cdlfedTlou and discount 
pass through my bands. The business sig- 
nature of the defendant is A. Cote A Cie. 

^ 1 have often met with that signature in the 
1 bank, either as acceptor on bills of exchange, 
or as endorser on bills discounted or placed 
in the bank for collection and in other ways. 
1 have noticed the said signature in this 
manner for several years past. Until within 
a few months past 1- have not known that 
name to be dishonored at the bank. By the 
said notes being not dishonored I mean to 
say that the bills met with that name at- 



ia 

Loolcat the drafts now produced by the defend-' 
ant, and marked respectively, exhibits t, 2, 3, 4, 
and 5, and sta e » hether the said drafts did not 
pass ihrougb the Bank of M ntreal, and are those 
to which you made rererence as havi- g been paid 
by the defendant ? 

Ti e witness after examing the papers plar-ed in 
his hands said : 1 believe those to be the drafts 
drawn on Mr. Cote, a id to tear his signature, to I 
tbe best of my knowledge. I have derived my 
know. edge of the signature of Mr. Cote from said 
drafts shown to me, and from others. 1 cannot 



say whether Mr. Cote has had any drafts other 
say uiuy.ic u.i.s mm, -iv» uui mmm those now shown to me, which have passed 

tached thereto were paid by some person dt- f ;h,ough the Bank of Montreal daring the past two 

ycais. I t relievo the signatures on those drafts to 
be Mr. Cote's signature.- The signatures of said 



raetly or indirectly interested iu their pay- 
•-'2 merit. 

if Question — Would you look nt the signa- 
ture eudorsed ou the back of thoso notes at- 
tached to their i r. t:sts, and say if that is 
the Bailie signature that passed the bank ab 
already mentioned by you ? 

Mr. Vuunovous objected to the question oa the 
ground th t the witness, up to tne present, had 
i ot in any way shewn any knowledge of the de- 
fendant's haudwrit ng. In support of his preteu- 
t ousdie cited the case of Bn- hum vs. Youug, 1st 
Yol. Grey’s Reports, page 145. In that case the 
same ques.iou was involved as in the present 
case. 

Air. Parkin thought that the witness, from his 
po-ipon, was a competent person to prove the ge- 
nuineness of the defendant's signature. He says 
he knows these signatures, and Irom his expe- 
rience, he is able to say if this signature is genu- 
ine. 

The Court intimated that it would be better to 
allow the witness to withdraw for a ,‘ew moments. 

A juror asked if -Mr Cote kept an account in 
l he Montreal Bank? Witness answered, not to 
his knox ledge. 

John J. Leitch was then ca led in and examin d 
l>y Mr. Holt: — i know i he parties iu this cau3.:. 

I bate been seven years in ihe bank of M ntreal, 
UOd, about f iur years of that time, receiving teller. 
During thaotime Mr. Leseur was bill cie- k. As 
• reco.viDii lelLf, the paym nt of bills and uotes 
"A matur.ng, placed in tne bhnk for discount or col- 
lection, is made to me. All such hill, and notes 
hav ng, in the first instance, pasred through Mr. 
il.e ear’s hands as hill clc k. a Cote ot Oo.’s 
notes or endorsations passed through the I ank 
during the time that I have men ioned. Tticse 
>^no es were retired by A. Gote * Co., I ut I do not 
. remember if all these notes were retired by that 

1 firm. I have seen Mr vote retire soma of tnem, 
f land also a person whom 1 took to ba his partner. 

f I have seen the signature of A. Cote ot co. on 
these notes, some of which were re ired by Mr 
f , Cote himself. I o the best of my knowledge and 
belief, the signature “ A Cote & ■ ie,” endorsed on 
the three promissory notes, exhibits I, 2 and 3, are 
in the handwriting of .nr. Cote, the defendant. 

The promissory notes were then shown to the 
jury, and the evidence iu chief of .Mr. Leitch trans- 
lated to the Jury 

Cross-examined by Mr. Vaunovcus As far as 
T can remember, it was on promissory notes tha 
Mr. Cote’s name Was. I have also seen, lo the 
best of m, knowledge, Montreal drafts with Cote 
,C Company’s name on them. I did not ] articul- 
, a arly examine the signatu e of Cote Or Co on the r 
.I bil s and promissory notes to which I referred in \ y 
| my examination in cilia f. All tbe notes of the 

2 ba k pa s through my hand- , which are very nu- 
■ merous Mr. Gunn ceased to t e manager of the 

bank when he died, about six year3 ago. 1 liavs 
.not seen Mr Cote very often since 1 83S, in th- 
bank, but do not recol ect the number of 
times. He came for the purpose of tak ng up bi.l* 
or notes. I eannot say when 1 last saw h m at 
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drafts correspond, in my opinion,’ with those on 
the notes in question in this cause. . 

The witness was then asked to compare th? sig- 
natures on the prorois »ry . notes with the suna- 
tu; e, on the ."> drafts. Ttfc Tjuestitoi was objected 
1 1 by Mr Holt, who held It a, question for 
the jury to decide and not ttiO witness. The' 
Court allowed the question Ur be pat ■ 

Witnesj : 1 won’t swear positBe’y To the 
best of my belief, I think they are the same. I do 
not believe that the Bank of Montreal hold any 
not-s which are disputed by the defendant. I 
have not sepu these bills before tn-day. J have 
had no conversation with any one in relation lo 
my testimony in this cause. -;Sv‘ 

The witness identified Mr. Lout*. L&montagne, 
who was in Court, as the person whom be took to 
he the partocr of the defendant, anl wbj paid 
some of Ids notes at the Montreal.B ink 
John ' hilds sworn : I know the parties in this 
cause. I havo had occasion to see tbe signature 
i f th? defendant in this cause several times. 1 
have seen rh? defendant sign Jus name. I have 
also corresponded nith him once I seen him sign 
receipts for money which 1 paid ‘ him Ihivc 
t luce or f ur receipts bearing hit individual sig- 
nature, and in h sovn hand-writing Tbd signature 
of the notes now shown to tne, A . c’ote et cie, 
c osc y resembles the signature of She defendant. 

I would say that the defe .dant'* signature, which 
I have in my possess on, appears to mo lobe 
s nailer than that on the notes in question. If 
those notes were presents 1 to me and 1 was asked 
whose signatu e they bore, 1 would Aiy Mr. i ole's, 
the defendant . To the best of my knowledge the 
signature in question is tbe defendant's. 

Cross-examined by Mr. t. usault . — I cannot 
say how many of Mr. Cote’s receqita 1 ho d, but 
it is about leu years ago that I saw Mr ^Jote first 
sigu. Thai only knowledge l have of Mr. Cote’s 
signaturirld- what I stated in my examination, in 
chi f derived from having i ti him Bgn his name 
before me. The signatures in the defendant’s el 
hibits in tli-; cause appear to me to be lo ger than 
ihe writing n my receipts. On comparing the 
signatures in the defendant’s exhibit^ with the sig- 
natures on the bnct of the promjisory notes on 
whicn this act on is founded, I perS.r? a differ- 
ence between them. The words cie' at the 
k*end of the signature A. Cole, are nipt made alike 
in both documents. 

Re-examined by Mr. Fournier: — After examin 
Uiug tbs exhibits produced by the defendant, l find 
it differenc ■ in the formation • f the le ters on those 
p ip is. There is a. so a difference in the words 

the witness said that the 
which he has recently 
'.examined, resemble more closely the signatures on 
the promissory notes ’ ' “ ‘ !L ' ‘ l “ 



rt 



e. cie. 

In answer to a juror, 

/ -ignatures on nis receipts, 
I.exai 



4 



’ *= ! 



i paper culled the 



il.e bank 1 havo never seen Mr. Co e sign his 
n-ime or the name of h s firm. I have never seen 
Mr. Cote write. 1 wi l not swear positively to 
any signature, but, to the best of my knowledge, 
he signatures on these n-.tes are Mr Cole's. I 
have no o her knowledge than that already- 
stated. 

Mr. Vanonvo s then placed a number of bills 
ant checks in t 1 re witnesses hand to examine. 

Mr. Holt objected on the gr unds ib-‘t if •uch 
eviden c were al.owed; it would have tbe effect 



_ plaintiff s exhibits) than the 

signatures on the drafts produced by the defend- 
/ant. !► 

William Cole examined I have frequently 
, see n the handwitiug of ilia defendant, doing bu-i- 
AM S3 fas “'A. Core et Cie ” I have seen him write | 






’tdifring tire 1'2'of 15 year*.I was hi the paper line 
l |iid a of buafaeas vub aim, making 

large 'sales ofjfifper to him for Spi.** prinuag oilier, \ 
M j accoiifit^ were feS^Jed bV bn proqaUffry notes. ] 
1 must have ‘■eonaidprnbto dumber of hi? 

notes, as tbo business ( did wittMjbuu was large. 
Hiving examined the signatures 06 the three pro* 

J iniisory u® Cs p odueerf in this cau$e. and being I 
iH-kcd in whose handwriting I bcH^jMt-he Mid rsa- 
j lions thereon to be, I answer, the word** Cot-i, s 
very good ; but I don’t like the f* Company . 

of raising as many collateral issue, as th. re were " l ”' u 1 S1 ‘J 1 d ‘ )Q 1 ^ oie 1 ’'™ P wr i' have 

papers on the record. He then referred to «n i- - *** » ? ft^uen^ «d these 

b- 



ers, vol. 2J page 1*9, and IsL vol. Greenlcaf, on 3 -' en SIr - C ,°~® a . different times. 

Evidence, paragraph 515, an! f Rowing. ^^ 'cr ti e ’ A To £ ^ the slif cores to 

Mr. Parkin said that the whole resume of the C consider tire A. t, p ■ a 



law was contained in San-lers just^-cited, namely, • 
that t re plai itift’s counsel will not tie allowed 



a^ -g ve in ev.dcnce a number of other notes, bea ing 
‘the undoubted signatuie of thu .'etendaiit, wi ii 
y the view of allowing the jury to draw anrepinion 
! £4 betw, en the tso signatures Besides no evideuce 
was yet adduced 10 show that the papers p oduced 
and .- h'o Ivir 10 the witnesses, bore the genuine sig- 
uatu e of ttie defendant. 

- The Coiwt then ordered the following qn stion 
to be pu , confining themselves to the doles which 
passed th rough the Bank of Montreal. 






a verv good signature If those notes uad been 
offered to me in business, 1 would decidedly have 
taken them ns bona tide notes, but I do c0 “' 
aider the word, “ A Co ” to be in Mr. Cotes hand- 
writing. I could not pretend to express an opinion 
whether or not the end .nation in question of the 
P aintiff’s exhibits are in the defendants handwn - 



iag ’ • a l 

Cross-examined by 



Mr. Alleyn:— .When I say 



that the words, “ A. Cote,’’ are very good, I me»“ 

; to say that that portion of the s.gnarere is a verv 
| good imitation of the handwriting of the detend- 

Llt, 
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Re-examined by Mr. Holt: — In using c word 
imitation, I do not mean to say there has been an 
ac ual imitation, or an attempt at imitation. 

The Jury were permitted to retire for a few 
moments, but two of them, on their individual re- 
sponsibility, remained away for a much longer 
time than allowed by the Court. One for half of 
an hour a»d the other for a quarter of an hour. 
They were reprimanded on their return, and the 
f.rtuer was fined £10, nnd the latter. £3, for not 
obeying the order 

Mr Lesenr recalled : — An examination of the 
end rsemcnts on the uotes leads me to'thc conclu- 
sion that, to the best of my knowledge, they arc 
the signatures of A. 1 ole Sv Company, - the same 
A. Colo i t i. ie that I havo already spoken of in 
my examination ill chief. 1 hare an .adistinct 
recollection of having seen Mr. bote write, but 1 
cannot s^t when where or nnder wiiat circum- 
stances. -I am not personady acquainted with 
him,— I may have seen him heie to-day and not ^ 
i,n iw him. I have no recollection of Mr Cote . 
coming to the bank to take up a note. Besides y 
tho kno vdedge derived from the signatures on the T 
uotes, 1 have also the knowledge of other docu- 
ments signed by A. Cote et Cie, which I knew to 
he geuuiijb- 

Q — How do you know those writings were ge- 
nuine ? Did yon ever see him write ? t 

uments and letters which xt’erc signed 



Cro3 -examined by Mr Von nier : — I havo not 
noticed any change in .Mr Cote’s signature since 
1845, and I would kuow it any time 
Q — Are tho signatures “ A Cote et cie," on 
the two receipts now shown to you the real signa 
lures of the defendant nnd in his haud-wr ting 
The question was objected to by the defendant’s 
Counsel, and maintained by the Court. 

After examining the live signatures of the de- 
fendant on the. checks and drafts now shown to 
me, I say there is a difference iu two of those Big- 
natures ; In one the '* c” of Cote, and th<vi- n ge„,j ‘' 

ouwjvtu me ivnv* n juU^auc^iv xeuueicu 






request of shipper, before the vessel leaves 
port.” The usage thus admitted is as binding 
upon the parties, as if There had been an ex- 
press agreement between them to the same 
effect ; for whether a contract be in writing or 
verba], all incidents annexed by law or by 
custom are tactily understood 11 In contractibus 
Incite veniunt ea quae sunt moris et consuetudinis.” 
Viewing then the contract of affreightment be- 
tween the parties in this light, it amounted to 
this : the shippers agreed to sead 1,500 barrels 

„ — _ , pf flour on board of the General Williams. 

in an interesting commercial case, before the /) ipj, e mas ter of that ship, according to the ad- 
Court of Queen’s Bench in appeal on Monday mitted usage and custom of trade, was bound, 
last. The details of the question at issue are ■" j, e f ore leaving port, to sign bills of ’ading, on 
made sufficiently clear by the remarks 



A. — Dacu 

A. Cote ? Co, i he of which was addrassed to the t wl 

MontreaTlfcnk, within the ls3t tt^elve *|»nths, and to reject any that was in bad order ; that none 
passed ough my hands. 1 reAsj to ^Ufis one in was rejected ; that after the flour had been re- 



______ of His t 

Honor Mr. Justice Meredith, and by the formal- 
judgment of the Court : — . t [ J j 

MCCULLOCH ET AL., A HATFIELD. , 

Jcdge Meredith said -The appellants, about 
the 30th of May 1862, at Montreal, under a- 
contract of affreightment with the respondent, 
shipped on board of the General Williams , ofr 
which the respondent was master, 1500 bar- . 
rels of flour to be carried on board of that ves- \ 
sel from Montreal to Liverpool, and there de- 
livered to the appellants’ order. The flour was 
delivered on board of the General Williams by 
one Toussaint Lecompte, who proves that 
when delivering it, he told the mate of the ship 



particular, because 1 have a distinct knowledge of, s' 









it. I wi’T'hof swear to haviug seen other letters •’ 
besides that one, w.iich in my belbf vas signedv 
by A. cote et tie. Ian not prepared to declare 
the contents of that letter. I may flr may i.ot 
know tho»ubject of that letter. I have no know- 
ledge of Mr. Cato having at One time an account 
in the Montreal bank. , 

Witness said, iu answer toaJnroij that tbi-t 
letter was addressed to the bank about the same 
time that Mr Cremazie left Quebec. 

I have no recollection of A. Cote et Cie having 
obtained discounts at tho bink. 

The drafts an I checks now placed in my hands, 
and bearing the signature of A. Cote et Cie. have 
passed through the bank. Tho siguatures thereon 
I also believe to be genuine. 

I bavecompaied the signa ures on the’ five bills 
wi h the three notes and can s e no differc ce, 
save suett as might happen xv th my own signa- 
| lure. I neither hold n«r have any interest in any 
note bearing Mr Cote's signature. 

James Reid, sworn : — 1 am a general merchant 
re:i ling in Quebec. I know the def ndant, and 
have sold paper to him for the last five or six 
yeirs I,have seen the defen .ant sign bis nume, 
but did not pay any atten ion to it. I know the 
defendants signature when I see it 

Cross-examined by Mr. Alleyn: — I have not 
paid any more attenti .n to the handwriting of the 
defendant than to the handwriting of my eus.o- 
mers generally. 1 wi 1 not speak as positively to 
the endorsations on these notes as if 1 had paid 
particular attention to the defendant’s handwrit- 
ing. 

P A Drolct, bookeeper, sworn I know Mr 
Co e, he carries on business under the name of 
| A Cote & cie Wide in the C'anadien office I 

I have seoo letters pu ably sigued by the defendunt, 
and parsing jteine.-u him and the jkoprietor 
| of the C anadien, I had an opportunity of seeing 
I three or four of thosr letters 1 hese kti.“ 's were ' 
ficted on as emanatinj.fronj Mr Coto j wjjat was 

as ed for in these let r3 was compl ed with ; I 
am aware that the orders contained in those let- 
ters Wire executed f om what I h ive se n of the 
signature of 1 A Cite <fc eie ;b I can ubout state 
that I know the defendant's signature; I have ex- S. 
arain d the signature endorsed on the three m tes 
now shown me ; I state that they resemble a lit- 
tl\ but not altogether, those which I saw at ach- 
ed to the letters ; I cannot, to the best of my 
•knowledge, say that these aro the signatures of 
j the defendant. a 

This witness closed the plaintiff's case. £ 

DEFENCE. 

The defendant's Counsel- then addressed the , 
jury They m intained that the plaintiffs failed 
to make out their case in evidence, and oould not, , 
therefore, c'aim a ver lict. The fol.oaing wit- X 
Ucs.es were examined for the defendant : fir 

Louis Lamontagne sworn : — I am a clerk in the ' 
employ of the defendant, and have been in his em- 
ploy since 1845 ; since tint time I have frequently 
seen the defendant sign his name, and am weil 
t| C< * ?' n,e ^ w ‘ 1 ' 1 h' s signature ; the signatures on 
be back of the promissory notes now shown to 
me is not the signature of the defendant; lam 
positive ; the difference between Mr Cote's signa- 
ure and 'he signature on tho back of these notes 
is the defendant's ma k for < e t c ie” is mad-t ik; 

* n ' <’ with a tail for the ie” ; the defend- 
ant writes a freer hand th in this ; I have noror 
ken up notes in the Montreal Bank, bearing ft 
signature similar to that on tho promissory notes ; . 

■ at is have been drawn on Mr Cote, from Mon- . 

yWal, ab .ut two or i hr 



ceived, bills oflading were demanded two or 
three times, and were refused on the ground 
that the barrels were in bad order. The load- 
ing of the 1500 barrels was completed on the 
3rd of June, and one or two days afterwards 
the General Williams sailed from Montreal with 
the flour belonging to the appellants on board, 
and without bills oflading having been signed. 

The General Williams reached the Island of 
t Orleans, on her voyage home, on the 6th of 
i June, and, on the forenoon of that day, the 
<2 J Appellants sued out a writ of saide-revendica- 
lion, under whioh the said flour was attached 
(>n the following day. In the interval between 
y , the issuing of the writ and the execution 
/£' thereof, and after much negotiation between 
the agents of the appellants on the one side, 
and the respondent on the other, the latter 
signed bills of lading in due form, under pro- 
test, for the flour in question ; and the .bills of 
lading signed, were transmitted to the appel- 
lants and retained by them, Unfortunately a 
misunderstanding occurred as to the costs ; in 
Consequence of which the writ of saisie-revendi- 
cation was executed, and the action returned 
into court. As to the first cause of difference 
between the parties, no proof has been adduced 
by the respondent tending to contradict the 
evidence of Lecompte already alluded to, or to 
shew that tho respondent bad at-y justifica- , 
tion or any reasonable excuse for refusing 
to sign, before he left port, the bills of lading 
which he afterwards signed in the course of 
his voyage ; and, therefore as to the original 
matter in dispute, the respondent must be 
regarded as the party in the wrong. Such 
being the facts of the case, the first question 
that we have to determine is, as to whether the 
appellants had a right to revendicate their 
floor under the cifcumstance3 above mention- 
ed. This question is one of great importance, 
and not so free from difficulty as may, at first 
ight, appear. The right claimed by the ap- i 
Adlan ts, might often be exercised so as to cause 
great injustice ; indeed there are but few cases 
in which a captain of a ship going to sea 
would not rather submit to be wronged to 
some extent, than to wait in harbor sufficiently 
long to allow a part of the cargo to be taken 
out his ship, perhaps from the bottom of the 
hold, under a process of saisie-revendication ; 
and late in the season, the delay incident to 
the execution of such a process, might en- 
danger the ship and cargo, and the lives ot all 
on board. On the other hand, the shippers of 
goods would be placed in a false position, and 
left without anything like adequate protection, 
were the Courts to hold that masters of ships 
could carry off the goods entrusted to their 
care, without delivering to the owners the cus- 
tomary bills of lading ; such bills of lading 
being necessary, not only as receipts, binding 
the master and the owners, but also as, in effect 
giving the shippers the immediate power of 
obtaining the use of capital, if required, equal 
to the value of the property shipped. 

The authorities on this question are not so 
conclusive as might be expected upon a point 
which must have very frequently presented it- 
self; but still, in such a cate as the present, 
it appears to ine, upon general principles, im- v. 
possible to deny the right contended for by the 
appellants. / 

I The parties in this cause have expressly au- 
jnitted, « That it is the usage and custom of 
trade, in this Province, for masters of vessels 
to si gn bills of lading for cargo shipp ed, on 



being requested so to do by the shipper. And 
thereupon the master was to convey the flour 
to the port of destiuation and to deliver the 
same as agreed, upon the payment of freight. 

Under this contract the master, after he had 
been put endemeure to sign bills oflading, had 
no right to carry to sea the flour belonging to 
shippers ; and if be had no right to do this, 

( then the shippers had a right to prevent their 
! flour being unlawfully carried off ; and, accord- 
\ ing to the laws of this Province, a saisie-reven - 
dication is the usual remedy for the enforcing 
of a right such as that just mentioned. 

Our attention was drawn by tho learned 
counsel for the respondent, to a passage in 
| Abbott on Shipping, which is in these words : 

“ If there is any dispute about the quantity or 
“ condition of the goods, or if the contents of 
l« the casks or bales are unknown, the words of 
“ the bill of lading should be varied accord- 
1“ ingly.”* 

This authority appears to me to he perfectly 
reasonable ; and cases frequently occur in 
'our own trade, in which I think the authority- 
just cited ought to be acted upon. For in- 
stance, if upon the shipment of a large 
quantity of grain, a difference — involving 
a few bushels — were to occur as to the 
quantity shipped, I think it would be un- 
reasonable on the part of the shipper to require 
the whole quantity shipped to be at once un- 
loaded in order to ascertain who was right ; 
and if, in such a case, the master were to offer 
a proper Bill of lading for the quantity admit- 
ted, leaving it an open question as to the re- 
mainder, it might be well contended that a 
saisie-revendication would not be justifiable. 

The case of Gordon et al t». Pollok, f cited 
at the argument seems, at least in some re- 
spects, to be one of the class of cases to which 
1 have adverted ; and although at first sight 
that case may appear to be iu favour of the 
respondent, yet, upon a careful consideration 
of the facts, I do not think that it will be 
found to militate against the view whioh I take 
of the present case. „ 

In Gordon et al vs. Pollok, the plaintiffs al- — 
leged that they had shipped 451 barrels of flour g 
on board of the bark Jemima, of which the ^ 
defendant was master. The master contend--, 
ed that he had received 437 barrels only andj 
tendered bills oflading for that quantity. Ac-__ 
cording to the report it appears that (*part^ 

« only of the flour in question had been shipped I 
ill at Montreal on board of the Jemima, and that 0 | 
a the remainder had been sent to Quebec by^ 

“ the barge Scollanii, described a3 a ship-ten-- 
“der, to be delivered there on board of the 
said bark Jemima,”— from the freight of which 
vessel, however, the freight earned by the 
ship-tender the Scotland, was to be deduct- 
ed. “ The bills of lading relating to that 
in portion of the flour, were signed by Messrs. 

“ Gilmour & Co., the owners of the said barge, 

|“ and contained the following undertaking 
.« i to be delivered on board of the Jcmi.no, at 
“ the port of Quebec, or of any other vessel, to 
« be pointed out by Thomas Gordon. It ap- 
“ peared that the error, in relation to the 20 _ 

£ 1 V,«4 laVnn nlace on board 01 



*« barrels missing, had taken place on board i 
“ the barge Scotlund, and that these 20 bar- 
ii rels never reached the Jemima: Sojaccord- 
“ ing to the report) ran the bulk of evulence. 

As I view the case of Gordon et al vs. rol- 
lok, the plaintiffs were altogether in the 
wrong. The defendant had received but 43T 
barrels of flour, and the plaintiffs, in vioiation 
of the contract of affreightment, revend.cated 
their flour because the defendant 
sign bills of lading for 20 barrels of flou moTe 
than he had received. The judgment of the 
Court, which is given at full length in the re- 
port, decides that under the circumstances 
above stated, the plaintiffs had nonght'ore- 
vendicate their flour; but the jm ioe * 
not appear to me to establish anything be 

y °^he t iearned counsel for the respondent also 

drew our attention to an au ‘ ho . ri ‘{ a f ^ ell ^ t j 
as indicating the course which the appellan 
ought to have followed in the present case. 

That passage, as cited in Cordonet a „ s 
Pollok, is in the following words : « Le reins 
“ du inaitre (ie signer le couuaissement 
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B pouvant qu'etre injuste, il y aurait action 
“ contre lui pour l’obliger de signer lea con- 
“ naissements et pour faire ordonner que faute 
« par lui de signer, le jugement qui l’y con- 
“ damnerait vaudrait signature.” (1) 

The other writers on this subject seem to 
agree with Valin as to the course usually 
adopted in France by the shippers of goods 
when the master refused to sign a bill of 
lading. (2) 

But the authorities, at the same time that 
they show that in France in cases such as the 
present, shippers obtained redress by suit, 
without seizure of the property shipped, fur- 
ther establish that the shipper had an undoubt- 
ed right to prevent the vessel containing his 
goods from leaving the port until bills of lad- 
; ing were signed, or an equivalent therefor 
given to the shipper. 

Emerigont says ; “ Si les chargeurs laissent 
“ partir le navrre, sans avoir fait signer lea 
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sion that the appellants bad given up their 
i claim to costs ; because, although at the 
1 enquete an attempt was made to prove that 
the appellants agreed to waive their cost, no 
such waiver is alleged in the defendants' ex- 
ception. 

It now remains only for me to say a few 
words as to the right of the appellants to re- 
) turn the action for tbeir costs ; and, as to this 
point, I cannot say that I entertain any serious 
- doubt. 

The costs, it is true, do not form any part of 
the original cause of action, but they form a 
part of the plaintitf’s demand ; and I cannot 
w see anv reason for saying that the appellants 
had not as much right to a judgment upon 
that part of their demand as upon any other 
portion of it. The Superior Court at Quebec, 

-- in the case of Darche and Dubuo, ^expressly 
: maintained that a plaintiff may return his 

action for the costs only . 

This judgment w T as in conformity to a judg- 
ment rendered by a majority of the Court of 
Queen’s Bench, in the year 18^7, in the ca3e 
No. 304, Dubord and Labranche. § The same 
question recently came under the consideration A. 
of this Court, in the case of Hebert dit Le- 
compte and the Fabrique of St. Jean ; and no 1 
one of the judges, so far as I know, expressed / 
even a doubt as to the right of a plaintiff to ; 
return his action for costs. 

Upon the whole, therefore, I am of opinion 
that, under the circumstances of this case, the 
appellants had a right to sue out the writ of 
saisie-r evendication which issued therein ; and, I 
I am further of opinion, that the respondent is 
liable for the costs accrued upon the suing 
out of the said writ; that the appellants did 
not waive their right to their coBts, and that 
they had a right to return their action so as to 
have a judgment for costs. The costs of the 
seizure, however, ought not to be allowed. It 
was made after the bills of lading had been 
given and accepted, and was therefore unneces- 
sary. 

As I mentioned at the argument, tt would 
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have been more regular, if the appellants, on 



to prevent him from so doing, and that, accord- ^ 
ing to the laws of this Province, the appellants 
were entitled to enforce their said right by the 
suing out of a writ of saisie-revendication, as 
was done in this case ; And, considering that, 
although the respondent, after the suing out 
of the said writ of saisie-revendicalion, deliver- 
ed to the appellants bills of lading, in due ' 
form, for the said fifteen hundred barrels of 
flour, thereby admitting the right of the appel- 
lants to have the said bills of lading ; and, al- 
though the said appellants accepted the said 
bills of lading, yet that the said delivery and . 
acceptance of the said bills of lading, after the 
suing out of the said writ of saisie-revendication, 
did not deprive the said appellants of their 
right to recover, from the respondent, their 
costs incurred in suing out the said writ ; and, 
that the said appellants, who are not proved to 
have waived tbeir claim to the said costs, had 
a right to return their said action into Court, - 
in order to obtain a judgment for that part of 
their said demand by which they prayed for the 
costs; and, considering, therefore, that, in the 
judgment of the Court below, in so far as it ■ 
dismisses the demand of the appellants for 
their costs, and condemn them to pay costs to 
the respondent, there is error : doth, in con- 
sequence, reverse the said judgment, to wit, i 
; the judgment rendered in this cause by the 
I Superior Court, at Quebec, on the fifth day of 
December, one thousand eight hundred and 
! sixty-two; and, proceeding to render the judg- 
• ment which the said Court ought to have ren- 
1 dered, doth condemn the respondent to pay to 
the appellants tbeir costs, in the Court below, 
excepting the costs of the seizure of the said 
flour, which seizure was unnecessary, after the 
deliverv and acceptance of the said bills of 
lading," as aforesaid ; and the Court doth also 
condemn the respondent to pay to the appel- 
lants their costs in this Court ; and, lastly, it 
is ordered that the record be remitted to the 
Court below.’; 

Dissentiente, the Hon. Mr. Justice Aylwin. 
Messrs. Holt & Irvine, for appellants. 

Mr. F. C. Vannovous, for respondent. 
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the return of their action, had discontinued 
their demand except as to the costs. But their, 
omission to do so has not been the cause o£ . 
auy additional expenses whatever; because, y 
In "order to establish their claim to costs, they , 






" aTScbrSing "to our law, the usual mode or 
enforcing a right, such as that last mentioned, 
is by a tauie-revendicalion. In France it seems 
that the same object was attained by a pro- , 
ceeding less stringent and less expensive ; but, ’ 
in this country it is impossible to obtain re-I 
dress in the way it was afforded in France, as 
our laws do not admit of summary proceedings 
in such matters. And sucb being the case, I i 
am of opinion that the appellants had a right 
to avail themselves of the ordinary process ofi 
law, namely, a saisie-revendicution, to prevent 
the unlawful carrying away of tbeir property 
by the respondent. Moreover, it maybe ob- ; 
served that although a judgment such asj 
spoken of by Valin would be equivalent to a 
bill of lading as a receipt; certainly it would* 
not be equivalent to a bill of lading view-i 
ed as a negotiable instrument representing 
the property shipped. Indeed a judgment 1 
would be useless, comparatively speaking, for 
some of the most important purposes tor which 
a bill of lading is generally required; and to) 

r 



* Abbott, Eng. Ed., page 333. 

Am. Ed. p. 419. 

Gordon vs. Pollok, 1 L. C. R., p. 313. 

(11 1 st L. C. R, p- 315. V. also Valin. Com. 

had to prove their demand as stated in then ^ 0rJ ■ de la Ed. 1770. Vol 1, p. 601. 

declaration, as is plain from the factum of the, i Becane p om _ S ur l’Ord.'do la Mar., p. 344. 

respondent. The real controversy between I ^mormon, Txaite dos AssuritSe*. Vol. Ira, 
the parties was as to whether the appellants, j + 8 > 

under the circumstances of the present case,U-E8S2 — • - - = — , , r. w „ 

had a right to a saisie-revendication, and as to j . ± Darche and Dubue, I I. C. R., p. Z3S. 

whether they had a right to return their action, ^VoU, L-^ C.R., page 2.’.- MU. 

for the costs only; and holding, as I do, that — ■ r - 



compel a party to adopt a proceeding which. 



could not possibly give a remedy commensu- **-*4 
rate with the wrong complained of, whilst full 1 | 

justice could be done, under another form of; 
proceeding, would be, in effect, a denial of} 
justice. / 

The view which I take of the part of 
the case now being considered does not • 
seem to be opposed to the judgment of the i 
Superior Court, which is based on the sufficien- 
cy of the exception pleaded by the defendant, 
and not upon the ground that the declaration 
of the plaintiff did not disclose a good cause of i 
action. 

If, then, a3 I think, the action of the appel- 
lants was rightly instituted, they are entitled 
to their costs, unless those costs were waived ( 
by them as thp respondent contends. S 

Upon this point I am, I may at once say, 
against the respondent. 

The onus probandi was upon him ; and, to 
say the least, there is not a preponderance of 
evidence in his favor. 

And here it is deserving of remark, that the 
respondent, when be pleaded to this action, 
do es not se em to h ave been uud^i j jbe iinprea- J 



they were right as to both those points 
I think they are entitled to the cosl3 . 
necessarily incurred by them in order to estab-f 
lish their rights. t 

The judgment of the Court was then record- ^ 
ed, as follows : — 

“The Court of our Lady the Queen, now ^ 
here, having heard the parties by their Coun-; 
sel respectively, examined as well the record - 
and proceedings in the Court below, as the V 
reasons of appeal filed by the appellants, and 4 
answers thegeto ; and mature deliberation on — 
the whole being had : seeing that the appel- 
lants, on or about the thirtieth day of May, on et 
thousand eight hundred and sixty-two, at the*; 
city of Moutreal, under a contract of affreight-’. ' 
ment with the respondent, shipped on boardi 
the ship called the General Williams, of which ^- 
the respondent, then, was master, fifteen hun- 
dred barrels of flour, to be carried, on board, 
that vessel, from Montreal to Liverpool. 

“Seeing also that it is admitted in this 
cause, that it is the usage and custom of trade; 
in this Province, for masters of vessels to sign,/ 
bills of lading, for cargoes shipped, on request ‘ 
of the shipper, before the vessel leaves port. 

“Seeing that, after the shipment of the said 
fifteen hundred barrels of flour, on board his said 
ship, and before the said vessel left the port of 
Montreal, as hereinafter mentioned, the said 
respondent was repeatedly requested to sign 
bills of lading for the said fifteen L-undred bar- , 
rels of flour; and that the said respondent, 
without having any lawful or reasonable cause 
or.excuse for so doing, refused to sign the said y 
bills of lading, and also, that afterwards, to 
wit, on or about the fifth day of June, one ■ 
thousand eight hundred and sixty-two, the said 
ship General Williams sailed from the said 
port of Montreal, under the command v 
of the Baid respondent, with the said fifteen 
hundred barrels of flour on board, and without 
any bills of lading having been signed therefor; 
and considering that after the said respondent 
had been so requested to sign the said bills ol j 
lading, and had refused to do so, he could not | 
legally carry off to sea the said fifteen hundred 
barrels of flour so belonging to the appellants ; 
that, therefore, the said appe llants had a right 



TRINITY HOUSE OF QUEBEC, y ^ 

Friday, Oct. 9th. 

Present — Jarae3 Gillespie, Esq., Master ; Hon. 
I. Thibaudeau, Warder. ; Francis Gourdeau, 
Esq., Sup’t. of Pilots. 

The Harbor Master of Quebec, 

Plaintiff. 



Joseph Pouliot, of St. Joan, Pilot, 

Defendant. 

The defendant, Joseph Pouliot, is a 
duly admitted branch pilot, to navigate 
vessels in the lower part of the River St. 
Lawrence. The charge preferred against him, 
set forth in the summons, and for which the 
present investigation was held, was for gross 
misconduct or waut of due care and diligonco, 
while in charge of the ship Arran, whereof 
William Cummings is master, in his capacity 
of pilot, and piloting the said vessel up the 
River St. Lawrence, within the jurisdiction of 
the Trinity House of Quebec, caused the said 
ship to be delayed for a considerable time. 

William Cummings, the master ot the 
Arran, was first called and examined- 
The defendant Pouliot was engaged as 
pilot, on board his vessel, to pilot her up 
tho River St. Lawrence, during last month. 
The defondant cam* on board off Bic, and 
■ took charge of her ns pilot, to bring her 
Quebec. We were about six or seven days 
coming up ; that is, from Friday morning un- 
- til the following Thursday, when we arrived in 
Quebec. I had reason to be dissatisfied witn 
,the conduct of the pilot, while lie was m . 
charge of the vessel. U» 
kuow his business, for ho could at g« * 

under way. I was obliged lo take the du y 
from him. We were laying at anchor off 
island ; and the defendant, in getting , t h » | 

► sel under way, would have canted - 

head towards shore, instead ot «anting 
the northward. If the defendants o 
been obeyed, the ship, in nil ^’.,hood woa 4 
have gone ashore. Again, when he jame to 
the Traverse lightship, with * ir , re jg, 
defendant ordc red t lmjoM»s_to_b«£ty ■ ... 
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wiiicli would hare ruu ray vessel 
the soutt side. 1 countermanded 
ShlTorder, and hauled up about S.W. to J W. 

'The wind was then from N.N.W. Tho de- 
fendant said bis book of directions gave him 
that couiso, and he would stick to it. Af.er 
that I found that the ship’s course was altered, 
hr tho defendant’* order. I had again to order 
her course to be kept as abore mentioned. 
Shortly after this I requested the pilot to cast 
the lead, when diseoveriug that there was 
little wuter, he (the pilot; ordered all hands 
to bout ship, and stand towards the south- 
ward. The vessel was at that time well to 
tho southward, and about two ships' lengths 
from the buoy whi-h is placed above the 
Tiarerss. We wore at that time betwen the 
buoy and tho shore. The pilot’s order was not 
obeyed ; had it been so, the vessel would have 
beeu ashore. I ordered the man at the helm to 
keep the ship to tho wind, until we could get 
into seren or eight fathoms of water. The 
only way to get into deep water was, to 
keep the ship’s head as it thou was. I 
took charge of tho vessel until she got 
into deep water, when 1 gave her up to the 
pilot. In my opinion, the pilot gave too 
many orders, and had too many courses. Owing 
again to the pilot’s negligence, the noil 
morning after getting the ship under way, the 
pilot gave orders to put the helm down, when 
i we were abeam of the ship Allan, about two 
ships’-lengths from us. Tho result of this 
order was, to bring our jib-boom between the 
main and mizzen*mast of the Allan. 1 ho de- 
fendant then gave no order. I had to oracr the 
vessel to ho lacked ; had we not done so we 
would have been foul of tho li Allan. j be 
defendant afterwards endeavourod several 
limes to put the ship around but could not do 
so. I then told him if ho would look out for 
tho landmark and the load 1 would take care of 
the sailing. I tacked (lie ship throe or four limes 
after this to show tho pilot that she could stay 
lie saying that she could not. On another 
occasion, when 1 absented myself for a 
moments from deck, 1 heard iho defendant give 
orders to bout eltip. I came on dcok and 
found tho ship had come round, over the 
wind. The wind was thou two points on the bow 
I. boforo he ordered the main yard to be swung. 

The tacks and sheets had not been lot go, and 
the consequence was the vessel backed towards 
the South Shore. I had only 15 feet of water 
at the front of tho poop, and ray ship draws 144 
feet. She was turning the nun. up with the 
rudder, hut I cannot say if she touched. If 
the pilot had given the proper order to 1st go 
the tacks and sheets, the vessel would not 
have got sternway. 1 then took command of 
the vessel, and again got her into deep water. 
When I asked the pilot why he did not order 
the tacks and sheets to ho let go, he said he 
thought he had given the order. I told the 
defendant that ho could not take the vessel to 
Quebec. He said lie could, that he had taken 
vessels to Quebec before. I said he might if 
lie had no beating to do. 1 hoisted the jack 
for another pilot, the next time the defendant ip 
ordered the vessel to he put round, she shook' 
in ibe wind and theu fell off and remained 
'here for a quarter of an hour or 'CO minutes. 
This was caused because the pilot did not 
I know how to put tile ship about. I asked t lie 
defendant if he could could get the ship round 
and he said to let go tho anchor. I told 
we did not require the -anchor, that it was 
e isier to get her round with the sails. Defen- 
dant thsn said to back the raizzen and main 
yards, upon which 1 told him that they had 
beeu backed for a quarter of an hour. 1 then 
gave orders to square the yards and the ship 
was brought round. We came to anchor the 
ereuing of this day, which was Wednesday; 
the next day we procured a steamer, and the 
ship was towed to Quebec. We saw a number 
of vessels in company with us at “ Green 
Island.” Some of them arrived in Quebec 
before us. They wer5 all up before us with 
tlio exception of one vessel tin Queen of the 
Wot. She got up at the same time. I have 
no doubt in saying that in working the vessel, 
as * have already described, considerable time 
was lost in making the passage to Quebec. The 
cause of this delay was in great part the mis- 
management on tho part of the defendant, who 
took, charge of the ship. In m ; opinion, the 
defendant did not know his duty. Some of the 
vessels which were in company with me at 
Gyeen Island got here on tho 23rd, while I 
only got up on the 2 nth . In my opinion we 
lost the best part ef 24 hours in the river St. 
Lawrence, owing to the bad management of 
the defendant. 

Cross-examined by Mr. Andrews, junr., who 
appeared for the defendant :-I took ike defen- 
dant on at liic and got the steamer to tow us 
at the upper eml of Grosse Die. W'c display- 
'd! our signal for another pilot 



the (Tpufioffse: 1 kept the signal Hying all 

that day. I observed the 'John Bull und 2’a.v- 
U mania nt Crane Island, which were ready to 
Restart with us. Poiiliot hoarded us in the 
morning. I was the next who got a pilot 
after these vessels. When we saw the light 
and the buoy at the time we got into difficulty, 
as stated in my examination in chief, the light 
was to the northward of us, and Hie ship's boad 
; was in. At that moment I could not see the buoy. 
When wo saw both the buoy and tho light, the 
lightwasinu direction from tho ship about 
I S.W. J W, and the buoy was nway to tho north- 
xc, ward of us, and the ship’s head was west. At 
that time we nearly ran into the Allan, and 
afterwards when the ship got sternway and 
nearly got ashore, my ship was about two 
miles from the Allan, at the moment the rodder 
was turning up mud, as already mentioned. 

| On the occasion of tho difficulty above men- 
tioned, when I saw the light and the buoy, the 
tin* was about the latter part of the ebb. 1 
had many difficulties und altercations with the 
pilot ; and, in fact, whenever any difficulty was 
to bo surmounted, it was I who done it. I 
first saw tho Allan at Green Island. 

The Grst mats of the ship Arran was next 
sworn. He deposed that tho facts stated by the 






s Captain were true, with the exception of the 
Xf coursus given by thejpilot, and tho way he order- 
ed to put tho helm and tho bearings of the lights 
and buoys. — I can corroborate tha evidence 
given by the Captain. I heard him give his 
evidence, and T can speak as to the truth of 
wbat was stated by him, with that exception. 

I know that the master had to taka charge of 
the vessel on one or two ocea -ions to take her 
( out of difficult positions in which she had been 
placed through the bad management of the de- 
fendant in working her. 

Captain Wilson of the ship Quern r.f the 
West examined. — I was 
ship Arran when off Crano 
the Arran was not properly handled. She was 
beating up with my vessol, tack for tack. The 
1 Arran fell astern, losing ground in wearing. 
This might have been caused by|not staying. 

Cross-examined. — It was about Green Island 
we first noticed the Arran. She kept ahead 
of us until we got abreast of Crane Island. It 
was there I first noticed the vessel was not 
being well managed. It was at this time 1 
' also noticed a signal up for nnother pilot. 1 
arrived jn port at the same time as the Arran. 

' I wa3 satisfied with my pilot and con- 
sidered that I made a fair passage. I was also 
towed up. 

Captain David Lawson of the ship Allan 
sworn. I was in company with the ship Arran 
off Cran«t Island. I had occasion to remark 
that the Arran was in bad trim or badly man- 
aged. I could not observe anything wrong 
wilh the vessel. I was in company with her 
for about 6 hours, after which I left her be- 
hind . 

Cross-examined — During these six hours I 
saw the signal flag fljing.for a pilot, part of 
the. time. I know the Arran for a long time 
and she can beat my vessel under ordinary cir- 
cumstances. I left Bic before the Arran. I 
could not say if it was a day or more. She 
caught up to me on tho passage up. 

EVIDENCE FOB THE DEFENCE. 

Thomas Thebsrgo, pilot. — I was the pilot on 

the Queen of th e li es.' on her last voyage 

* 1 ‘ C1 z up to Quebec. We left Bic on Sunday even- 
ing. We saw the Arran on the passage ; we 
caught up to her at Apple Island. We got 
into Quebec on the same day as she. From the 
Friday night to the Saturdfty morning pre- 
vious to starting from Bic, and while the 
Arran was in the river very heavy head 
winds prevailed. That is from tho Sat- 
urday night to Sunday evening. Daring 



Mr. Andrews, fur the defendant, contended 
that the only offence which could be enquired 
into by the court was that of which tho defen- 
dant was accused, viz. for “ causing the ship 
to be delayed for a considerable time that 
Huy want of skill evinced by tho pilot in the 
conduct of Hie ship could not be visited with 
punishment in this suit unless it had that 
effect, aud that it, was clearly established by 
the evidence that the ship had not suffered any 
delay ; or at least any such delay as that cou- 
templiilcd by the law when using the term 
“ considerable” which, from the punishment 
' t attached to it, viz. suspeusion of the pilot for 
two years, and the category of offences in 
which it was found, namely causing the loss cf 

/ Hie vessel &c., could not but be a greater 
delay than that of “ the best part of twenty 
four hours” which was the most that even the 
captain of the vessel would swear to— further 
that the captaiu having constantly interfered 
with the pilot, and in fact as ho said himself 
taken the vessel into Iris own control when- 
ever any difficulty arose, tho pilot ceased to be 
responsible. 

Mr. Alleyn was heard in reply. lie coucur- 
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/•“red with Mr. Andrews that the real point to 
be decided by the Board was, “Had the defen- p 
in“cTmpa"ny'whh the /^tu caused delay to the Arran or not? This 
ino Island I saw that ' charge was one which was no doubt difficult 
to establish. The ordinary offences of which | 

* pilots were charged before this Court were for 
■ funuing vessels ashore or for causing collision ; 

A but, in this case, Pouliot wa3 simply charged 
/, with causing the vessel delay. In the first 

• cases, it was always comparatively easy to 

• prove that a vessel was put ashore or had come 
/ into collision with another vessel, but iu the 
J present case it was more djllicuU to prove such 

incompetency or negligence? as to cause delay. 
There is no evidence before the Court by which 
cau be guided, with the exception of that of 
Capt. Cummings, aud that is, in part, corro- 
/* borated by Capts. Wilson and Lawson, who 
^ both say that tho Jlrran was badly bandied aud 
A managed, while iu charge ot the defendant. 
From the evidence of the master there can bo 
no doubt but that the defendant did not, in the 
i present instance, show himsolf qualified as a 
pilot. Owing to bis incouipetency, the arrival 
& of tho Arran at Quebec was delayed . The sta- ; 

tute uses the words “ considerable delay,” and, j- 
y in the interpretation of the law , groat discretion 
<&\ is of course given to this Court. A delay of 
about 24 hours was caused in the present case; 
r j and it must be remembered that, in couse- 
q.uence, it became necessary to hire the ser-. 

. vices of r. steamboat to arrive in port. It seems ■■ 

* to me that this case, although apparently of] 
y* little importance, does still contain a question 

of greater interest than it would at first appear. 

• Tho Board will have seen, by the evidence, that 
J on more than one occasion the master had to 

• take charge of his vessel, to get her out of dil- 

- ficult positions in which tho pilot had placod 
, her. In doing this, had nuy accidcut occurred 
1 to tho vessel, difficulty might and no doubt 

would hare been met in endeavoring to recover 

- tho insurance. Much as it is to be J] 0 # 1 ] 6116 
that a young man, with the good certificates c 
the defendant, should be be'ore this Court, and 
that, after a short career as a pilot ; it may 

this wind it was impossible for any vessel to Si nevertheless be, in the long run, greatly tor 
have made progress up the river. 1 know the j (jj s interest, ns the judgment which this Court 
time that the Arran took to come to Quebec, wiilrender will no doubt make tho defendant 

1 — J ..II . 1. - U trno n frtir * f 1 • A\_ . . 



'4 and under all the circumstances it was a fair 
voyage ; l could not bring her up quicker my- 
self. Our vessel was ou sight of the Arran 
from Apple Island up. 

Cross-examined — It was on Tuesday morn- 
s' ing that we arrived at Apple Island. 

Moiso Lachance, pilot, sworn. — I boarded 
the ship Allan a day before the defendant 
boarded the Arran from Green Island up to 
Quebec. The two vessels arrived at the towage 
ground the same time. The voyage of the 
Arran was a fair one, and perhaps if I had been 
the pilot, 1 would not havo brought her up so 
quick. 

SLx certificates from captain.? of vessels with 
whom the defendant had sailed in tho capacity 
of mariner across the Atlantic, and to other 
parts, were produced and fylod on record. 
Theso certificates were most croditablo to the 
defendant’s character, both to his skill as a 
sailor and liis oeneral good couduct. 



mo"re careful ia future, lie certainly ought to 
bo thankful to Capt. Cummings who, by assum- 
ing a great deal of responsibility and feme 
the charge of his vessel out of the hands of the 
defendant, prevented a serious accident from fe 
occurring to his vessel, for which the defendant 

might he suspended or severely punished. W ith 

these remarks I submit the case to the Court 



The Court, after taking the question e« 
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lib, re for a "few minutes, condemned the defen- v 
dan l to pay A fine of $20 and coats- \ 
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CARTERS* STAND IN PALACE STREET.’ 



]K5*»Ferra»«r butcIier9 > tavern-keepers, 
The Mavor read tlio following petition from ! hucksters, pedlars, aud all other taxable call- 
rtain proprietors of Palace street, relative to ing?; and if admitted, would require the City . 

a portars* otn nil in lliat etrnnf I Inriniv 4 a itn At •! . ! -ft nn t Tttlltllf* fltrPPtS. 



certain 

the carters’ stand in that street. Owing to Us 
importance we subjoin it in extenso : 

“To the Worshipful the Mayor and Council- 
lors of the City of Quebec : — 

“The memorial of the undersigned, proprie- 
1 tors and residents of Palace street, in the said 
\ city, respectfully represents that your memo- ,/ 
rialists have learned with satisfaction that tbo 
question of the illegality of the fixing of carters’ 
stands in the public streets of the city of Que- 
bec has at length been settled by the action 
with reference to the carters' stand in St. Jos- 
eph street, St. Roch’s, taken by your worshipful 
body, in accordance with the opinion of the J 
Advocate of the Corporation, in confirmation 
of that already obtained by your memorialists. r 
“Wherefore, your memorialists beg respect- ’ 
fully to bring under your notice the stand iu 
Palace street, established under the authority 
j Of a by-law equally unsanctioned by law, and - 
earnestly to pray that that by-law may be re- 
pealed, and that every means may be adopted 
to compel the carters to desist from obstruct- 
ing that street, thereby deteriorating the value 
of the properties and residences of your memo- 
rialists. 

-^“Quebec, Nov. 27th, 1863. r 

1 C. Sineaton, Thos. X orris, Alex. Smeaton, 



Council to establish on the public streets, 
bakeries, taverns, and butchers, hucksters, 
and pedlars’ stalls, as well aS to convert the 
public highways into stables for the licensed 
Carters.” - 1 

Referred to the Uv-Law Committee. 

.'gi’Tn<cli:g nee 

Judgment of the Lords of ths Judicial Com- 
Huttee of the Privy Council on the Appeal of 
Boswell v Kilborn et al., from tbo Court ot 
Queen’s Bench of Lower Canada ; delivered 
5th March, 1862. 



versing a Judgment of the Superior Court ot , ill3t tUe Defendant. ) 

Abat Province given m favour of the Appellants ^ Jud t were properly adapted 

not accepting and paying for a ,, - n , ch<Mcn ... , 1P * P lain iffs. 



rochet, P. Lesperance, H. Blanchct, f . 
Sasseville, Richd. J. Shaw, A. Watter3, Joseph 
C. Woodley, Hy. Knight, P. A. Russell, for 
[Russell's Hotel, Joseph Painchaud, M.D., D. 

| Logie, J. E. tiingras, F. Logie, L. Maclean, 
Audrew Strang, M. Read, L. A. Dcsrochers, 
Jas. H. Marsh, M. S. Ste. Monique, Superinten- 
tondent, Hotel Dieu. 



Lord Ohelmsfosd. 

Lord Justice Knight Brccr. 

Lord Justice Turner. 

«i- Sir John Taylor Coleridcs. 

This is an Appeal from the Judgment of the 
td€urt of Queen’s Bench of Lower Canada re- 
ersing a Judgment of the Superior Court of 



willi costs, rc serving 10 
of appeal. 

This Judgment, however, was reversed hy "Q 
the Court of Queen’s Bench, the Chief Justice Ji 
dissenting from the reasons on which it was! 
founded, and the other Judges declining to T- 
enter into them, considering them as objections I 
I which the Judge had no right to raise, the . 
I parlies themselves having waived them. The ] 
i Court, therefore, proceeded to prououncc its , 
own Judgment, that the Defendant should,' 

: within fifteen days from tho service upon him 
, of a copy of the Judgment, pay to the Plaintiffs 
7 J the sum of £560 currency (being the contract 
i price of the hops), with interest, and that upon 
payment the Plaintiffs should give to the Dc- 
| fe dai t a delivery note upon the occupier of 
the store where the hops were deposited for the 
delivery to the Defendant of five tons weight,, 
to wit, fifty bales, of the hops which had been 
tendered and stored, and that upon default of 
payment within fifteen dijys, and upon leaving 
with rtie ProLhonotary of the Court the delivery 
•order or duplicate^ one for lb* Defendant and 
the other to remain of record, execution should 



parcel of five tons of bops under the following 
contract, signed by the respective parties : — 

“ Quebec. March 6, 1855. 

“ Messrs. Kilborn aud Morrell sell, and 
Joseph K. Boswell contracts for delivery with 
them for the following three year?, viz., 1855, 
1856, and 1857, five tons weight of hops for 
every of the said years, the hops to be good 
and merchantable and of the growth of each 
respective year, to be paid for at the rate of Is. 
Halifax currency per lb. on delivery. Hops to 
i be delivered free in Quebec." 



t 



We subjoin the opinion of Counsel, obtained — | j J( , declaration in the action after stating 



by the residents of Palace street : 

J “By the Ordinance 4th Viet., cap. 35, 

| (1840) of the Special Council for the affairs of 
; Lower Canada, the Council of the Corpora- 
tion, therein styled — ‘The Mayor, Aldermen 
and citizens of the City of Quebec was author- 
( ized to make By-Laws for various purposes, 
among others, for the good rule, peace, wel- 
fare and government of the said city,’ but 
any such By-Law being repugnant to the law 
of the land, was thereby declared null and 
void. By tho same ordinanda. the powers 
theretofore vested in the Justices "of the Peace 
for tho district of Quebec, relative to regulat- 
ing the streets and the making of rules and 
regulations of police, were vested in the said 
‘Council. 

“ The powers given by the above ordinance 
not being sufficiently definite, the same Legis- 
lature, on application of tbe City Conncil, 
iamended tbe Ordinance of Incorporation, by 
•the 4th Viet., cap. 31, (1841,) and thereby ex- 
pended the powers of tbe Council, but care- 
ffully defined them. Among those powers is 
; that to impose ‘a duty on carters,’ — but in 
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•the tenn3 of the contract, and the amount due 
; to the Plaintiffs for the bops deliverable in 
1856, proceeded to aver that tho Plaintiff’s were 
J ready and willing, and tendered, and offered to 
.deliver live tons weight of good and merchant- 
able h ps, the growth of 1856, and requested 
(Jl^the Defendant to accept and pay for the said 
hops, whereby tbe Plaintiff’s not only lost the 
(benefit of tbe sale, but were put to great ex- 
pense ami trouble in carting away and stowing 
the hops in a warehouse, and in other respects, 
the whole to the damage of £600 currency, for 
which stun they prayed Judgment together 
with interest and costs. 

The Defendant pleaded that tie hops tender- 
ed by the Plaintiffs in fulfilment of the contract 
were bad and unmerchantable, and unfit to be 
used in bis business ; and be pleaded what is' 
called a defence “ an fonds en fait," tbo effect 
of which wits to put iu issue all tbe material 
averments iu the declaration. 

It appeared in evidence that the Plaintiffs 
having in their possession a quantity ofTiopsJifi. 
the growlh of 133k, sent to the 'Defendant 
brewery a portion of them, consisting of eighty- 



neither of those acts is any authority given to Sts- two bales, which greatly exceeded the weight 



[fix stands in any of the public streets. By the 
18th Viot., cap. 159, consolidating tbe acts 
for governing the City of Quebec, viz : tbo 



of five tons. The Defendant desired that the 
hops should be unloaded from the sleighs in 
they were brought, iu order that he 
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(above ordinances and subsequent acts amend-^^ might inspect them, and the hops were accord- 
4s . .. _ * s r { - 
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ing or extending them, the same enactments' 
relating to the powers given to the Council 
relative to public streets and carters are con- 
. 1 tinued, but neither iu this nor in any other act 
is any authority given to the Corporation uow^ 
Called ' tho Mayor, Councillors, and citizens of 
the City of Quebec' to obstruct the public , 

| highways or streets by converting them er 
| any portion of them into a carters’ stand, and 
I thereby create a nuisance. On the contrary, 
raheyare invested with ample powers to re-' 
(move all obstructions or nuisances in the 
Streets, and it U their duty to removo them, 
j “ If the Acts of Incorporation give no such . 
|authority directly, it becomes necessary to en- 
quire whether any such authority was includ- y 
>d in the powers vested in the magistrates, be- 
ifore and at the time of the incorporation of the 
(city, and then transferred to the City Council, 
j “ Tho principal acts under which the streets 
of Quebec and Montrenl were regulated, were 
the 36th Geo. 3rd, chap 9, and 39 Geo. 3, chap. 

,5 By these acts the magistrates were author- / 1 
jised to remove all obstructions on the streets^ 

| of the city of Quebec, hat in no part of them is 
jaulhoiity givea to encumber the streets by 
| fixing stands for carters, and the only act in any ^ 
way referring to carters in the 17 Geo. 3, cap. 

‘ 12, which provides only for fixing the ‘ rate . 

| that shall be paid to them. 

It is not therefore difficult to come to the 
conclusion that all the present stands in pub- 
lic streets of the city are illegally fixed by the , 
Corporation, as no authority for that purpose 
has beeu delegated to them by the Legislature. , 

“ The pretention made by the carters them- 
selves that the power given to the City Council, 
to impose a tax on tbem, imposes on the Coun- 
cil itself the duty of providing them with 
” ' Dlls on tile Public ali-opta. wmlld apply 



to the form of action chosen hy the Plainiiffs, 
it would he open to great objection. By the 
contract, delivery is to precede payment. By 
- the Judgment, payment is to be made, not 
merely before, hut without any delivery The 
Defendant is adjudged to pay within fifteen- 
days after service of a copy of the Judgment ; ; 
if he does not, the Plaintiffs by merely deposit- 
ing with the officer of the Court the delivery 
order in duplicate, would be entitled to sue out 
execution. And supposing the Defendant 
should pay the money and obtain the delivery- 
order, the Plaintiffs would have discharged 
themselves of every duty imposed upon them 
by the Judgment, and yet the Defendant might 
be unable to obtain the hops iu accordance 
with the contract in consequence of the store- 
keeper having a lien upon them, or hy the loss 
or deterioration of tho hops while they were at 
the risk of the vendor. But the Appellant con- 
tends that, looking to the form of action, the 
Judgment is one which it was not competent 
to the Court to pronounce. He says that the 
action is brought, not to compel the perform 
ance of the contract, but for damages for 
breach of the contract by the Defendant in not 
accepting the hops, and that the proper measure 
of damages in such an action is the difference 
between the contract price and the market- 
price at the time of the refusal to perform the 
^ contract. If this question were to be decided | 
hy English law, there could be no doubt as to 
the extent of the Defendant’s liability under' y \ 
tte circumstances of the case. Where there is y 
a sale hy weight or measure, and (to use Lord d 
ElWnborough’s language in Bush v. Davis, 2 -1 

M. and S 403) “ any acts arc to be done to 
regulate the identity and individuality of the -- 
thing to be delivered, it is not in a state fit for I 
immediate delivery and no action for goods ; 



ingly taken out of the sleighs aud placed in the 
Defendant’s brewery, the Plaintiffs agreeing to 
take the hops away again if the Defendant 
should not accept them. After the examina- 
tion of a few of the hales, and a tender of the 
hops iu two s (-pirate lots, one cotaining fifty- 
three bales and one twenty-nine hales, hut 
without any tender of the specific quautity of 
five tons, and without anything having been 
done by the Plaintiffs to distinguish that quan- 
tity from the rest of the hales, the Defendant 
efused to accept the hops, and they were con- 
veyed away hy the Plaintiffs aud deposited by 
them in a store-house iu the town of Quebec., 
There the hops were examined by persons on 
behalf of the respective parties for the purpose 
of ascertaining their quality, and the Plaintiffs 
again offered to deliver five tons of hops to the 
Defendant, but down to the time of the com- 
mencement of the action they had never weigh- 
ed or set apart five tons of hops, so as to sepa- 
rate and distinguish them from the larger 
quantity deposited iu the store-house. 

A great number of witnesses were called on 
both sides to prove that the hops were or were 
not of the quality stipulated for by the con- 
tract. Biit, unfortunately, this very long and 
expensive inquiry has become qntirely fruitless 
from the course which the cause afterwards 
look. The learned Judge of the Superior 
Court treated the action as one brought to en- 
force the performance of the contract by com- 
pelling the Defendant to take the hops and 
to pay the price, and a3 tho Plaintiffs did not 
by their declaration offer to deliver to the De- 
| fendant the quantity of hops iu pursuance of 
the agreement, aud as the’ tenders alleged in 
the declara ion were not followed hy a request 
I that they might be judicially declared to have 
been good and valid, he dismissed the action 
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bargained and sold can be maintained to re - . 
cover the price. The only remedy open to tbe 
vendor (if tho circumstances of the case give) 
him a right to complain of a breach of con-,; 

, tract) is hy an action for non-acceptance. The , 
necessity of separating und distinguishing the j 
article sold from a larger quantity in order to; 
constitute a complete delivery cannot be more-, 
trough’ exemplified than in the case of Gun-, 
liffe and Harrison (6 Exch. 903), which was; 
cited in the course of the argument for tho Ap- 
pellant. But the Respondents contend that 
whatever may be the law ef England on this, 
subject, the case is to be tried by the ol 1 1 
French law, in which tho principles to be ap- 
plied are different ; and that by that law a • 
vendor in some cases may recover the lull 
price agreed upon, where there has been no 
complete delivery of the subject according to 
the terms of tho contract. Their Lordships 
have hem referred in support of this view to j 
the Civil Law, and also to the-wntings of; iari- ■ 
tt bus Jurists, and part cularly to the T reatise of . I 

| Potbier, “Du Contrat de ' c ‘Ue, J* . vert! 

_ tains all tl.o learning upon the subject. A J , 
few passages from this Treatise will show that 
there is no material difference between .the, 
English law and the old trench law, with i re , 
sncct to the completion of contracts. 1 o i| 
ifll Treatise, partie iv, fol. sUUs, w.th : 
his usual clearness when a . contract •_ , 

regarded as perfect, and whenit “ L ,7c vente ' 
He says : “ Ordinairement le contrat ,® . 

est censd avoir *e,u 

les parties sont convonucs du prix pour * 

la cboBe serait vendue. Gate regie 

' lorsuue la veute est d’un corps certain, ct quellol 
' 



poids, 



nombre, ou a la mesurc, 

tiuids de hie de celut qui est 



td mesurd, le sucre pesi L 



T 

dans un tel gremer, 
un cent de eurpes, k c 
faite que 1< 
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■^carpeS complies, car jusqu il ce temps non- 
;ki» apparel quirl tenierit" So far tlie law is 
tolerably clear, but upon the question whether 
;when goods are sold by number, weight, or 
measure, the property i3 transferred to the buyer 
immediately or only after the goods have been 
counted, weighed, or measured, there is some 
difference tf opinion. 

Dalloz, in his ‘‘Repertoire de Legislation de 
Doctrine et dc Jurisprudence,” tilre “ Yente, 1 
.chapter 3, section 1, ranges the Jurists upon 
The opposite sides of the question, and suggests 
distinction to reconcile the difference be- 
tween them. He puts a case where the seller*. 
Hays to the buyer, “ I agree to sell you so many k. 
^gallons of wine in such a cellar at so much a ** 
Stall n hi re (ho says) is not only a sale by : 
treasure, but also a sale of an indeterminate ^ 
i thing, therefore such a sale does not operate an 
immediate transfer of the property And he 
adds>_“ Tout le monde est d'accord sur oe point.” 

| But where the vendor says, “ I agree to sell 
J you all the wine in this cellar at so muchsa 
gallon." hove the doubt arises, la this latter 
^ case the thinfe is ascertained, and it may be 
said there is no reason why the property should 



\ I, 



Respondents content 
they had a right to do, and they referred to a 
passage in 4 Guyot’s “ Repertoire,” verbe “Con- 
| elusions," p 351, which the Court was sa d to 
have acted upon in a former case, tha 1 . “ le 
Juge deut rejeter, acc rder, ou modifier les 
conclusions prises par le3 parties ” Whether 
1 the power thus described can be pushed to the . 
[extent of enabling the Court to change the 
1 nature of the action, and to administer relief 
entirely different from that which is sought by 
the Plaintiffs, may be extremely questionable. 
But if a power exists, it can hardly beexerci-cd 
with propriety in a case where a party h.s the / 
choice between two remedies. Assuming that 
the Plaintiffs might have instituted a suit to.^ 
enforce the performance of the contrac’, it can-'"’ 
not be doubted that they were at liberty to' 
waive this form of proceeding, and to bring 
their action to recover damages for breach of 
contract. And when they have deliberately 
preferred the latter remedy, it ought not to be 
in the power of the Court to force upon them 
the other, to which they made no claim. Their 
action U in form and in substance a demand for 
damages merely for the breach of the contract 



not pass immediately to the buyer" But "even ^ in not accepting the hops. In such an action 
in such a case Dalloz states his concurrence - l it was not disputed that the Plaintiffs could not 
with the opinion of Troplong Hint until the j recover the prices of the hops, but only the 

measure meut the wine remains at the risk offtc ; difference between the contract price and the 
the seller. It is true (te says) the thing is a=--Lj market price at the time of the breach of the 
eertained, but the price is not; but the price is' , agreement Their Lordships, therefore, are of 
like the thing itself, an essential element of the /s 
sale, and the ascertainment of the price is not 
less necessary than the identification of the 
thing to the completion of the contract. The^- 
delivery of the thing, and its being at the risk 
of the buyer, appear to be convertible terms, 



and it seems clear from all the authorities that 
upon a sale by weight or measure, until the 
thiug is ascertained by weighing or measuring, 
it remains at the risk of the seller, l’othier, in 
the same section (305), which has been already f 



Jie Judgment of the Court of 
erioneous, ' and Ought to be 
if nothing more were said,! 
,Th« effect of setting up the Judg- 
jiiperior Cou t. But this Judg-t 
|e sftpported. Ti ey will, there- 
id to Her Majesty that both the' 
Judgment of the Court of Queen's Bench and 
of the Superior Court should be set aside, and 
kth. t a new trial* should be had between the. 



iPBin op 
Wtieeu's 
Jr- versed. 

»uld ha 
hit of the 
neiit caunpfi 
h'oie, recompid 



^*'4 parties. If under the defence “an fonds en 

referred to, says, “ It’is only after measuring, fi l fait” the Plaintiffs will be compelled to prove, 
&c., that the th ng sold is at the risk of thet t? thei 



buyer;” “carles risques ue peuveut 
que snr quelque chose de d<5termin& 

It is difficult to understand bow the vendor -r 1 tender, their Lordships think 
n have any claim to receive the price of the* next trial the Plaintiffs ought 



thing contracted for until ho lias separated iti, 
for the use of the buyer. Until it is ascertained , 
and identified) it may bo properly said to havo 1 
no existence. Aud yet there is one short pas- 
sage in Potbiar, sec. 309, which is opposed to. 

. all his reasoi^ng in the same section upon* 
which the Respondents rely as establishing.!^ 
propriety of tlfe^udgment in their favour, flies 
passage is tly#5 ‘HI est vrai qne dos avaut l.y 
| rnesure, le poids, le cjmpte, ot dee linstnnt di 
contra t, los engagements qui cn naissent oxis 
tent. L’acheteitr a dcs lors action contre lei 
vendeur, pour se fuire livrer la chose vendue,, 
comme le vendeur a action pour le palement du| 
fruit eu offra til de le livrer.” ODe may fairlvl 
ask To delivdr what? The contract does not. 
give the thiugbeiis coco ; it depends upon the* 
vendor himsqlf whether it shall ever exist. 
When there i/ 



their averment that they tendered and offered .e 
tombcr>^ 10 deliver the hops, and Will not be at liberty 
to show that the defendant waived a perfect 

that before the 
to ho permitted 

to amend their declaration, by averring an of- 
fer by them to deliver the bops, and a waiver 
by the Defendant, which it is probable a Jury • 
will have no difficulty in finding in their favor, 
and this will clear the way to the determina- 
tion of the real iqnestion at issue between the 
parties, viz., the merchantable quality of the 
hops. Their Lordships think that the costs of 
j the appeal ought to be paid by the Respond- 
ents, and that the costs of the trial in the Courts 
below should abide the events of the new trial. 

The judgment in the Queen'- Bench was 
rendered by Sir Hypolete Lafontaine Chief 
Justice ; Mr. Justice Aylwin, Mr. Juslice Du- 
val and Mr. Justice Caron. In the Superior 
Court by the late Mr. Justice Chabot- 



SPEC. L JURY CASE-ACTION OF 
DAMAGES. 

An interesting trial took place on Saturday 
morning in the Superior Court, before Judge 
Stuart and a special jury. The action was 
brought by Germain Desaint dit St. Pierre, 

Esq , City Councillor, against John Hearn, 
Esq., also City Councillor, for the sum of £1,- 
(500 damages for an assault and battery com- 
mitted by the defendant upon the plaintiff, in 
the Councillors' Room, City Hall, on the night 
of the 21st of May last during a special meet- 
ing of the City Council. Our readers will re- 
collect the occurrence, which was alluded to in 
our columns at the time, and which arose out^ 
of an acrimonious debate in the Council on a 
report of the Road Committee recommending 
that the tendor of Mr. Pierre Gagnon, for cer-< 
tain work, be accepted. The assault cora- 
plainod of took place immediately outside the 
Council Chamber, at the close of the debate. 

The following gentlemen were sworn as 
jurors Messrs. Win. Crawford, Evau Rees, 
John Flanagan, Walter C. Henderson, Frs. 
Joseph Parent, Joseph Cremazie, Pierre F. 
Bedard, 0. Fronette, Simon Roy, Ferdinand' 
Weippert, Joseph Archer and Jean Btc. Mor-i 
■ risotto. Messrs Plamoudon and Holt appeared! 
for the plaintiff, and Messrs. Jones and Hearn l 
for the defendant. The two first named gen- 1 
tlemen haviug opened the case Messrs. Gan- | 
vreau, Lemieux, Rousseau, Rheaume, Irvine 
and other gentlemon, including Dr. Dussault,. 
were called to prove the assault and the 
damage suffered. It was late in the atternoon 
before the whole of the evidence for the plain- 
tiff was got through. Mr. Jones then address- 
ed the jury on behalf of the defence and Messrs. 
Pope, McDonnell, Giblin, Martin and Collins 
were examined. It was shortly after nine 
o’clock when ih© learned Judge had concluded 
bis charge and the jury retired. About half- 
past ten o’clock they came into Court and re- 
turned their verdict which was in favor of the 
plaintiff, awarding five pounds damages 
against the defendant. 

Considerable interest was manifested in the 
proceedings, and the Court was crowded dur- 
i jng the day with members of the City Coun- 
1 cij and their friends. Notwithstanding the 
" late hour at which the verdict was rendered 
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evied by 



~ a condition precedent to hisJJj 

right to the price unperformed by him, it is dit'Jv 
ficult to understand how he can recover the 
I price upon a lhere offer to perform 
| The Chief Jtiatice treats the present case 
^one where thejvendor has executed his contrac*, 
and has doneull that depends upon him 10 enA 

I titlabim to an action ex vendito against the [ p,. ^ — , — ^ 

venafec, and he goes on to say that from the der madkXgHinst a person who at the^ime 

momei^the vendor has offered to deliver the > is made, i3 neither owuer nor entrusted with 

, thing sold, arfiJms put tha vende^' in q posi- the possession or control of her. Even if the 

►tion to ret^v^tWOic -ibing i#-at tShCriek of Justices had had jurisdiction, and the orders 

1 vendee. But how^vas the vendee in a position j" had been valid as against Kellow. the former 

j to receive the hops in this case? He could not t master, they could not have justified the seizure 



j TA s~ r ■ » - r 4 — . .. 

tuted ; and the only case in which tlfe amount 
awarded in any order made by Justices of the- 
Peace directing payment to be *aiade A of sea- 
men’s wages, can be' directed to Jt)e 



— * there was quite a throng in thed 



distress and sale of. ch» ship and tackle, is when 
the party directed 4 to pay the same 13 the mas- 
ter or owner of the ship. (Merchant Shipping 
Act, sec. 523.) f he reason of this provision is 
CajinQt be UP.Q JE &P 



go to the store and help himself out of the bulk! . 
j to the proper quantity. And as to the hopm *- 
being at the risk of the vendee, the Chief Jus-d 
tice is here directly opposed to the authority off 
Pothicr, in the passage which has just been 
mentioned. It must always be borne in miudj 
that, by the terms of the contract, "tlic delivoiylv' 
in this case was to be made by the vendors, 
and therefore that ail actual delivery by them, j 
or acts done by them which were equivalent toi 
a delivery, were a necessary preliminary to*., 
their being entitled to the price. This t lit? ’ 
Court appears to have overlooked, for in their ; 
Judgment they say that “ it was fully in the 
i Appellants’ power to have set apart, diatiraa 
a guished, and taken away five tons weight ot 

• good and merchantable hops from among the , 

’ bales,” thereby attributing to the Appel-' 

r ‘ ant the performance of acts which by the con— 

• tract belonged to the Respondents. 

The Judgment therefore proceeds upon false t 

'IMlnrla Jr:*, . ... . , . -i .* *•' 



.- grounds, even if it was competent to the Court 
-> to give a different kiud of relief to that whiclo /■ 
the Plaintiffs claimed in their Declaration. Tht-vT 
Plaintifls demand damages for breach of the ' 

, | contract on the refusal of the Defendant to ac- 1 
| i j ce lA the hops tendered to him. The Court has r 
^jj converted the proceeding into a suit to enforce! 
the pertorance of the contract, which they or-. 
]jJjt_intend._to order by their Judgiiteut to be [ 



of the vessel ; and Keane, the new master, and 
his people shewed great forbearance in not re- 
sisting by force an attempt to seize the vessel 
under illegal pretence* 1 Their resistance would 
have been justifiable, though the cobsequenei-s 
might have been lamentable 

In this view of the case it becomes unneces- 
sary for me to inquire into the legal effect, of 
the arrangement which Mr Ritchie was induc- 
t'd to enter into with .Mr. O'Farrell, the Attor- 
ney ot ths seamen in order to recover quietly 
possession of the vessel, so that she might pro- 
ceed on the voyage which she had commenced 
Nor is it perhaps necessary to commeut upon 
the attempt now made to revive and enforce 
the warrants after a lapse of fpur years, and 
against a bona fide subsequent purchaser and 
owner into whose bands the vessel passed up- 
wards of three ye*r3 ago, without notice, and 
| under whose ownership the vessel has made 
several voyages to . this port ; the warrants 
having been moreover once executed by the 
seizure of the ship, which terminated in the ar- 
rangement made by Messrs Ritchie and O'- 
Farrell. Admitting hypothetically, tbat the 
service had terminated,— tbat the seamen were 
entitled to recover their wages, — that the pro- 
ceedings before the Magistrates were regular, — 
. that the order against Kellow, who was not 
mast er, coul d be ento rced against^ the slya. 



_ rt when the 

jury came in. JM&*. ! 

under the command of another master, — and I 
1 lb*t the seamem had a maritime lien upon the 
| vessel, — stiIl..no case under ihe English law j 
can be'found in which such a lien has been eu- 1 
forced, after so long a lapse of lime and the I 
passing of the vessel into the hands of a thirdy 
party witboift notice. By the law of France 1 - 
such a Hen is extinguished if, after a voluntary 
sale, the vessel has made a voyage in the name 
and at the risk of the new purchaser, and 
without objection on the part of toe privileged 
creditorofthe vendor. The celebrated Marine 
Ordinance Of Louis XIV, confines this privilege 
to the wages of the sailors employed on the 
la 9 t voyage, which provision, with the quali- 
fication just mentioned, is also touud in the 
present Uommercial Code of France (e). I he 
law of England has adopted no arbitrary rule 
on this subject, but bolding the lien not to be 
indeliblS, leaves the circumstances under 
which it shall be enforced, as against third 
parlips, to the discretion of the OourtS, to he 
egfrcistfd as juslice may require in the pecu-l 
liar circumstances of each case, when one of; 
two innocent parties must necessarily suiter 
by its be ing^al lowed or disallowed (fX ■ ao I 
stronger masJflprffrrilie present could arise lor*' ^ g 
its disallowance. V, ' 

• Under inese tfr’entnsjaircee the Lours -cai^ 
have no hesitation in dismissing the claim ot 
Kinsley, and relieving, the owner from all w- 
biliir under the bail given by him in ibis 
caiSv, with costs against Kinsley. 

Messrs. Jones k Hearn for the Promoter. 

Messrs Dunbar Ross, Q. 0., & John O Farrel , ^ 



■ 



for ihe Claimant. 
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within the limits of the City of 
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proprietor of 'houses, 'stores, 
,gs within the limits 'of the 
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iupied houses, and the half of that, 
kthe annual value assessed of stores, store 
"Smses \hunffards,)sho\>s, offices, stalls or othei 
^.buildin® not occupied as dwellings or not spe 
j cially.ciscribcd by the present By-Law, which , yp • a 4^ e ssed of stores and 

said tasoraqpual assessment bj by this preseriTb^t_^£" firccupied as dwellings or not tpecial 
k B#-La\71aid «on all s^id proprietors above men- r fcby the present By-law, which said tax mi 

UioMdybnd enall be paid *4#»»ded in the se- . - yi£ pffWtffPy-la 

j >’ i! *i,« flpot /sitorl "Rv-T.nw im< C *■_ *• 1 

.Tpdlp 



ipgs within the limits of the Citvof Quebec, 
Pvliich tliff ‘said GbrpdfirtWti ilrojltv 'ready- tul 
upplyvwith water) shall pay a tax or annual ^ 

"Ijwo shillings currency in-tbe pound 
vijiue'asse^scd of occbpiatl houses, 
c;f that summon the aiibual valua 
as/essed of stores and similar hidjjlinas noi >. 

iy described ' 
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COURT OF APPEALS.— Lower Ca.vada 
James SwInburs. Appellant, and Louts Massce and Pierre 
BoisSEaU, Respondents. 

The facta of this case may he stated as follows Messrs. / 
Caldwell. Crawford and Co. of London, in pursuance of orders *<■ 
from the Respondents, purchased divers goods for them in Lon- 
don, which appear to have been purchased at No. 27, Austin 
Friars, London, in sixteen packages, whereof the case num- 
bered fourteen, contained amongst other goods, those the value 
of which was in controversy in this cause. They were delivered 
at the office of Caldwell, Crawford and Co. by Christopher 
Breafy Prince, their clerk, to a London carter, to be conveyed / f 
to the London Docks. Neither the aforesaid agents of the Res- 
pondents, nor any person in their employ, accompanied the 
goods. Mr. Prince saw the cases and packages on the quay /jt, 
about an hour after they had been put into the custody 01 the 
carter. Mr. Prince did not see the m (hipped, and did not know 
when they were shipped, lhe m a i e Q f ,h e Great Britain who y 
was examined under a C.oramissi on) addressed to the Mayor of // Y* 
New Castle upon Tyne, deposed that they were regularlv stowed ' 

in the hold of the ship, and that they were landed at Quebec, to 
all appearance in perfectly good order, and taken nway by a 
j rnrter. and conveyed by him, by the directions of a clerk of the 
Respondents, to their store in the Upper Town of Quebec : the 
j oink not accompanying the carter. On opening the packages 
the clerk of the Respondents found that this particular case. No. 

14 , did not require the use of a hammer to open it, — that it was 
fastened at one end bv one nail only, and at the other by two, 
which offered but little resistance. The other nails appeared to ' 
the clerk to have been cut by a sharp instrument, and to have / 
been recently done. No notice of this appeared to have been 
given by the Respondents to the Appellant : no survey called y 

upon the package , and no claim set up for the value of the goods yC> 

missing therefrom until the following, season, when the present 
demand was made and action brought. The bill of lading con 
tained at its foot, the words “ contents unknown.” 
p The case having been argued in the Inst term and a consent 
rule made, that judgment should be entered in vacation ns of the 
last day of the Term, his Honor Mr. Chief Justice Reid, was 
ed to ‘ 






a-m, , . , he Been apprized in due time of any claim or 

difficulty in regard to what had been so delivered. It is incon- 
sistent with the duties and obligations of the master or a ship 
and would be injurious to this branch of commerce, that his res- 
7 Possibility should be continued for months and years after such 
-*■ -delivery. 1 he silence of the consignee in such a case is a pre- 
sumption against linn, and he cannot be allowed after so great 
laches to exercise a right which must indict an unwarrantable 
injury on the master. 

The provisions of the French Ordinance of 1681 on this point 
are just and equitable. It directs that no action or demand can 
be maintained on the part of the merchant or consignee, against s/V 
the master tor damages accrued to goods on board of his ship, if Y<Y 
/ the consignee has received them without protest.! This is con- 
/ Sidered to be necessary for the ease and convenience of trade 
and for the security of perons concerned in it, that all contests 
aud difficulties may be regulated without delay. The more mo- 
dern commentators on this Ordinance commend its decisions as 
of general benefil, and of great practical utility, { and, on this 
Y particular point, one of them observes, “ il est imeressant quo 
, “ celui . <1 UI » “no action & former pour cause de doinmage ou 
■ ■ .™. do faire ses diligences it terns, pour en faire constater 

elat 



SJ 



la nature, 



■ la qunlue et l’estimation refativement aux circons- 
“ tances, k 1 effet de quoi il faut qu’il fasse faire la visite des 
“ Merchandises ou du Navire, et qu’il fasse dresser un Procfca 
“ Verbal de leurctat, panic pi tiseme ou duement appelfe." 

Although no decision of the English Courts upon this question 
has been adduced, yet ns the general principles ol law in all 
commercial countries, as regards the duties of masters of trading 
,1 vessels, are drawn from the same source, have the same objects 
4 e in view, and are founded in reason and justice, we must consider 
|l them as applying strongly here in favor of the Appellant, and to 
Respondents had received the case in question 
"ant within 






/ 



say that as the Kespontl M 

“ml retained it, without giving notice to the At 



,■> ,, r: — ; ’■» -- — - — a o'—" ... ppellum wumu a 

' reasonable time, ol the loss and damage complained of, they are 
y not entitled to maintain their action against him. 
y- Judgment of the Court below reversed, with 
j&S* 1 Appellant. 



costs to the 



pleased to forward with the judgment the following remarks upon 
the case : — 

This action appears to have been instituted by the Respon- 
dents. merchants in Quebec, against the Appellant, master of the 
ship Great Britain, for the recovery of a sum of £110 15 10, - 
being the value of certain goods and merchandize said to have 
been shipped by Messrs. Caldwell, Crawford and Co. at London, 
on tbs 15th of August, 1831, to the Respondents, and packed in 
a certain case No, 14, which it is said, was broken open on 
board the said ship, and goods and merchandize to the above 
value pillaged and removed. 

The Appellant has setup three points of defence to this action, yx. sYjS 
it, The want of proof that the particular goods in question were ■ - 



p. 46 — Jones on Carriers’ p. 91.— 1 



* Woolrich’s Com. Law. 

Emerigon. p. 679. 

I t Ord. 1681. liv. 1, Tit. 12, art. 5. 

t 2 Pardessus No. 730. Ibid, Tom. 1, No. 543— Poth. Charts 
partie, No. 38, — 2 Boulav Paty, p. 325— Boucher, Institution au 
droit maritime, ch. 47, No. 2508-9. 

\ $ Valin liv. 1, Tit. 12, art. 5 & 6 in notis. 
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contained in the said case, at the time it was received on board 
the said ship. 2dly. The want of proof that this case, after it 
was delivered from the ship to the Respondents on the wharf at 
Quebec, wos safely conveyed to the warehouse of the Respon- 
dents, and there deposited, in the same state and condition in , 

which it had been bo delivered. — And 3dly. The want of any A/C /l 
notice or demand on the Appellant for loss or damage alleged to 
iiave been sustained by the Respondents in regard to the said 
goods and merchandize, until the return of the said ship to Que 
bee, in the year 1832, 



In a case" of this kind, where the right of a Plaintiff rests upon / 
the mere legal responsibility of a Defendant,— where no personal ' , 
fraud or collusion can be attributed to him,— the latter is entitled Ysk: y^J 
to avail himself of every point that can either diminish or deslroy 
th« responsibility. Now it is certain that if the goods in ques- 
tion were not delivered on hoard the said ship, or if there be no 
proof of that delivery, which in law is the same, no responsibil ty 
can attach to the ship or master. In like manner, if the case has 



THE WATER-RATE QUESTION.* 

Our readers will recollect that some edrres- 
pondence took place, in the columns of this 
paper, relative to the right of the Corporation 
to impose the full water-rate of two shillings 
in tho pound ou the annual assessed value of ’ 
yy buildings occupied, as shops only and uot as 
(SJ'aSS'V*' dwelling-houses. For the benefit of those who j 
wish thoroughly to understand the merits of ; 
the question, we subjoin a judgment rendered j 
by His Honor the Recorder, in the case of j 
“ The Mayor et at , vs. Glover et in which 
this question was raised. It will be seen that 
the issue turns upon the interpretation at- 
tached by law to the meaning of the word 
“store.” We subjoin the judgment in full : — 
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hip or master. 

been delivered in the same state in which il was received on 
board the ship, but has passed through different hands before the 
damage was discovered, the presumption will bo in favor of tho 
master. The Court however, does not think it necessary in the 
t instance to enter particularly " 

points, and of the evidence adduced thereon, as they consider 
the other point of defence, namely, the want of notice to the Ap 



r Yicyy. 



present instance to enter particularly into the merits of those two y 
and of the evidence adduced 
er point of defence, namely, tl 

pellant, after the delivery and receipt of the said case, during an 
unreasonable delay of several months, and after the departure of Y 
the ship from the port of delivery, as sufficient to exonerate the f Yt y , 
Appellant. . . / 

As the law has attached great responsibility to the master in s 

. - - »* ’ 1 — ’ — liable not. 

at of others 

p him a pro- 
tection in'tfce discliarge of hie d uty consistent with the resp qa /?'' 
sibility he thus incurs, ami (fie nature of die trade in which he is ; * 7/ 
employed. , , 

When a ship arrives at the port of delivery, the master ne- 
cessarily has many objects which demand attention and dispatch, 2 y . 
and as the interests of his employers require that his delay in 
port should be as limited as possible, so it appears reasonable 
and necessary for the security of all parties, that n consignee of 
goods, having any cause of complaint, cither as to short delivery yfYZ*Y,*S 
or injury done to those goods, should notify it without delay, that ' 

an opportunity may be given to the master to make the necessary 
inquiries to detect offenders, — if pillage has been practised on 
board of his ship— or to make satisfaction for the loss. An imme- 
diate examination into the facts and circumstances of the case ie 
best calculated to ascertain the truth, and to secure the interests 
of all parties : and as daily changes may occur, and the depar- 
ture of the ship be uncertain, the necessity of such early pre- 
caution is strongly apparent. 



y “ The Court — having heard the parties by 
their respective couusol, examined the writ of 
f y summons, and the account thereunto annexed, 
yyy/, as well as the exception or defence of the De- 
fendants, and the admission of facts produced 
in this cause by the said parties — and on the 
whole duly deliberated ; 

“ Considering that, by the Act 18 Vic. ch. 
30, sec. 2, the Corporation of the City of Que- 
bec is authorised to impose, by means of a by- 
| law, an assessment or annual tax ou the pro- 
prietors or occupants of houses or other build- 
ings, in the said city, for the cost of tho supply 
of water furnished by the water works of the 1 
said city, namely, a tax or assessment, not ex- 
ceeding two shillings in the pound on the an- 

' * nnalV Tfllns assessed nn.'nenunieil hunses end 
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jAualiyalqe assessed piUoccupied hgpses, and 
half flte said sum on thdf annual valu« ; ttsseg?#d 
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It is in evidence here, that the case in question was delivered /Q 
to the Respondents, in the same state and condition, as to out- /LYyi 



ward appeurance, as when received on board the ship ; and all 
, the authorities of law say, that when the master ot a trading 
vessel has delivered the goods to the consignee, his duty is fit!- - 
filled, and his responsibility ceases." This ought to apprize 
such consignee, that every instant of time he allows to elapse 
alter such delivery, without objection or complaint, carries a 



presumption with it in favor of the master that the goods were 
salelv delivered, or that no blame is to be imputed to him. But 
after the delivery here complained of waa discovered, and not 



only Bays, but months, allowed to elapse, and the ship to depart 
before any objection or complaint was made, — the Respondents 
in the mean tune disposing of the goods without the usual pre- 
caution of a survey and examination of their state and condition 
when received,— to attach responsibility to the master under such — 
circumstances would be unjust, as he is, or he may be, thus ta- 
ken unprepared and unprovided wiih the means of defence he 
had in his power at the lime of delivery. From thegnoment he 
delivers the packages he has received "according to his bill of 
lading, he is entitled to consider himself exonerated from all fur- 
ther responsibility, and consequently to give up any recourse he 
1 other wise might Imve retained against his seamen, his passen- 



on stores end other similar baWdingef 
" “ Considering that, by a-by-law dated 30th 
June, 1857, the said Corporation ordained that 
tho proprietors of occupied houses shall pay 
Y for the price of water Supplied as above, an an- 
nual tax or assessment of two shillings in the 
pound on the annual assessed value of the said 
houses, and half this sum on the annual assess- 
ed value of stores and other similar building^, 
not occupied as dwelling houses ; 

“ Considering that, by the statute 22 Vic. j 
'(1859) ch. 63, sec. 13 ; in order to dispel all 
doubtsarising ns to the interpretation of the a 
word “ store,” in the said several acts relative i 
to the water works, it is decreed that, hence- 
forth, the word “ store” should mean build- 
ings used for the storage and sale of goods by 
wholesale ; 

“ Considering that it is not proved, in this 
yy'yx.tyj cause i that tIle hou3e or building occupied by 
** Jy j the defendants is occupied as a “ store,” ac- 
Y f cording to the definition given to this word by 
’•Z'/y's- th® statute last hereinbefore cited ; 

t‘ Considering that tho said defendants ad- 
mit that they are the lessees of the house or 
building mentioned in the account annexed to 
the said writ of summons, and that they were 
tho lessees of the said house during the space 
of time hereinafter mentioned ; 

4 “ Considering that there is due to the said 

plaintiffs, bt.tjie said p'epiSw wf 
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,, Legal Intelligence. 

[Reported for tho Morning Chronicle. 1 

ftcE admiralty cor rt.— lower Canada. 

Tuesday, 31 st January, 1860. 

The Haidkk, — Kempthorn. 

This was a suit brought by Thomas Hobbs, £7} 
Of Liverpool, Merchant, to obtain possession of <. 
the British registered ship Ilaidee, alleging that 




on |CelI6w, «TJi#\vas attending there, a'rj u.rter 
of an hour before noon, 
served them gtates that they 
him by Mr. O'Farrell, and that they were re 
turne. into court immediately afterwards, that 
say.-wv-khia a-quarter.-of am hnpr f aryl the 
trials were had immediately before Mr- Belleau 
and Pierre* Martial Bardy , , Esquire, another 
Justice of*, he Peace, Mr. Maguire having then, 
accordii^ to hvTial is proved to be his usual 
custom Atliit bour, gone away for a short time 
The c<y&tr5ie George Neilan, who pAde the 



, , pervic>8£kruT&3''Mr..Mnguire generally hears and 

^rhe was the ov^ner, and that possession thereof ^ ^ . decides complainfs of seamen for wages : and 

lienrhimonlf ate. 1 nil that it 1 J nilita lira- 
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Mr. Maguire’himself states that it is 
usual to maktOTny summons to the P 



was wrongftillj withheld from him by Richard 
Kinsley. The facts connected with the deten- 
ion of the vessel are fully stated in Hie follow- 
|ng judgment this day rendered in the cause. 

The Court, (Hon. Henry Black .) This i9 a 
case technically known as a “cause of posses- 
sion,” the object in which is to obtain the res-~l / 
toration to the alleged rightful owner of a ^ 
vessel, of which he avers that he has been 
wrongfully dispossessed The proceedings in 
this court commenced on the 14th of September , 
last, by the promoter, Thomas Hcbbs, as the * x 
owner of the ship Haidee, whereof Etward . 

Kempthorq was then master, of the burthen of 
688 tons, suing out a warrant of arrest, upon / v 
an affidavit made by his agent, according to the 
practice of the court, that he was such owner, 
and that she was wrongfully detained and with- 
held from. him by one Richard Kinsley, and 
others acting under his authority. Upon the 
return of the warrant a decree oFpbssession was! 
made, ordering the vessel to be delivered to the 
promoter, on his giving security toauswersuch 
claims as Kinsley might legally have ; security ^ 
was given, and on the 19lh of September, 'be / 
vessel was delivered to him accordingly, and 
proceeded on her voyage home. The promoter 
having filed his libel in the cause, Kiusley, by 
his claim and answer, set up uo adverse title 
I to the vessel, bnt alleged that he had seized J y 
; her under the authority of certain watrarits of 
rdistress, therein recited, and that he did not 
1 otherwise detain or withhold possession of the 
^vessel from the promoter. 

The facts of the case as they are disclosed in 
the pleadings and evidence are as follows : — In 
• the month of August 1855, tJ|e. Hoidee, v then 
owned by Arthur Ritchie of Quebec, aud*bom- 
manded by Robert Kellow as mastery was ly- 
ing at Plymouth in England, bound on a voy- 
age from Plymouth to Quebec or any port or 
ports in North America, and back to any port 
or ports of discharge in the United Kingdom 
James Elliott and seven others were engaged 
as part of the crew for the voyage, and signed 
the usual ship’s articles or mariner's agreement. 

The Haidee sailed from Plymouth on or about 
the 17th of August, and arrived at Quebec ou 
or about the 1st ot October following On the 
15th of the same month of October, Robert Kel- 
low was discharged by Mr. Ritchie the owner, 
and Michael Keane was appointed masterdn his 
stead; aud his appointment duly entered upon I 
the register of the vessel. On the 5th of Nov- 
ember following Elliott and the seven other 
seamen before referred to, having wilfully dis- 
obeyed a lawful command of the new master, 

Michael Keane, were by him brought before 't y ceedings, upon receiving 
John Maguire Esquire, Inspector and Snpetin ■ - ‘ 



ndmg there, a quarter . . court,- .tpdi, s , cijrity bei V e„ " 
and the constable who j pU 1UJ , ul ,. Jer tU , J U ' 

they were delivered to ... '. v . 

- J v *>id ; the amount then claimed being, — for r 
, 'Si wages £60 7s. 7d. — for costs before the Jus- 
tices £20, — and for costs of distress £125 4s., 
— making- in , all £205 lls. 7d. currency, 
which sit m Kinsley now claims. 

Under these circumstances Mr. Hobbs, the 
present owner, applied for and obtained a writ 
of possession, against Kinsley as a wrong doer, 
and the vessel was delivered up to him, on his 
; giving security as before mentioned, (a) 
yy\ Of the jurisdiction of the Court in causes of 
’ possession there is no doubt, (i>) . From the 



8 

opce office ^tadpat ancient times the Court of Admiralty had 
returnable at noon. Kellow appeared, but does , constantly entertained both petitory and posses- 
not seem to have made any proper defence, or sory suits concerning the property and employ- 
to have shewn that he had ceased to be master I went of ships ; and although after the Restore- 

of the ship, or that the complainants were en- U° Q it was intimated by the Courts ot Common 

Law that questions of disputed title were not 
properly cognisable in the Admiralty, and after 
that time the Court was very abstemious in 
the interposition of its authority in cases of 
mere disputed title, its jurisdiction over causes 
of possession was always retained; nor was 
j .any intimation ever given by the Courts of 
Common Law that the Admiralty should nban 



g- ged for a voyage which had not terminated, 
and which by the articles of agreement was to 
terminate in Great Britain Not doesitappear 
that the magistrates were made aware of or in- 
quired into these points; and au order was, 
made in each case by Messrs. Belleau and Bar- 
dy in favor of the complainants ; the sums 

awarded for wages amounting to £60 7s. 7d. t ....... 

and the costs to £20, which sums Kellow was rv J don its jurisdiction over causes of possession ; 
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commanded immediately to pay. By the Me 
chant Shipping Act, under which the proceed 
ings were bad, if, after wages are law- 
fully due by the termination of the voy- 
age, an order is made for the payment 
thereof, on a party who is then master or own- 
er of the ship, and the amount is not paid by 
the time aud tn the manner prescribed in tbe 
order, the Justices who made tbe order may 
direct the amount remaining unpaid to be le- 
vied by distress and sale of the ship, her tac- 
kle, furniture and apparel ' Kellow was not 
'master, nor had the voyage terminated, but 
Messrs. Belleau A Bardy ou the same 8th of / 
November, (1855,) issued under their hands / 
and seals, eight warrants of distress, direct- 'A 
tng the sutu 3 mentioned in the orders and costa [ 
to be levied by distress and sale of the vessel 
These warrants were on tbe same day handed 
by Mr. O'Farrell to George Neilan, a constable, 
who went to Cap Rouge to execute them, but 
found that the Haidee had been recuovjd, k 
whereupon he returned to Quebec and gave 
back the warrants to Mr. 0 Farrell. On the 
next 

the same 

baudeau, 'with instructions to execute 
hoard the Hi»fdee, then lying at anchor in the 
harbour’’of tjuebec, near the Island of Orleans 
Thibaudeau agisted by Godfroi Prendergast 
and by seventeen rneq engaged by Mr O 1 ar- 
rell, who went with them, proceeded to the 
Haidee; the master was absent, and the pilot 
1 having refused to pay the sums meutiooed in 
the warrants, Thibaudeau caused the anchor 
to be weighed, and the ship to be towed Ai^e.k 
to O’Brien’s wtmrf in Diamond Harbour. 
When there Richard Pope, Esquire, Adjpcatey— ' 
having, ns he stales, at the instance orMr. 
Ritchie, the owner of jbe ship, obtained from 
.Mr. JJtfidy, one oLfhe Jus tices who issued the 
{warrants, what ue terras an" order Sdilretsert to 
Mr. O'Farrell, u> ubs'taiu from auy further pro- 
ceedings, upon receiving from Mr. Ritchie a 
guarantee that he would pay Mr. O Farrell all 



and the practice of entertainiog such causes 
has been, coustant and uninterrupted. The 
rules of the Court, established by au order of 
"U is late Majesty in Couucil, under the authori- 
ty of the British Act of Parliament for regulat- 
ing Admiralty proceedings, contain provisions i 
expressly applicable to causes of possession ; 
and indeed within the last few years the an- 
cient jurisdiction ol the Admiralty in cases of 
disputed title has been acknowledged aud con- 
firmed by an Act of tbe British Parliament 
Nor can there be any doubt that the case be- 
fore us is a cause i f possession, aud within the 
jurisdiction vested in this court as to such 
case3. Generally the occasion for the exercise 
of this jurisdiction arises in cases betn een part 
owners who cannot agree respecting the em- 
ployment of their ships ; and the court haviug 
in such cases jurisdiction to detain a vessel at 
the instance of one part owner, it must d for- 
tiori, have jurisdiction to detain her at the in- ; 
stance of the real owner against a mere wrong- 
V'/^doer. The enormous amount of mischief aud 
injustice which might be perpetrated if the 
Court had not such power is too obvious to 



day. (the 9th November,) Mr O’Farrell put f U.rart had not such power is too obv.o 
J K f L, iL„da p*ni Thi- > /^require comment ; And fully justifies. Lord lea- 

ame warrants into the bands of Paul T* Aden's ieniark in Hlanshard’s cay.,' that this 

the' jurisdiction of tfte* Gourt of Admiralty is 
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tendent of Police, aud a Justice oPthe Peace y y claims, costs aud charges which the 3 e.imett 
fur thi. liiatrinr .-.f Au»hi.i. «n a having admit- '7 s have against him or the vessel, iu the 
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snip .neinfr 
Elliott anci' 3 ^^ 
board, Mr. /y 
er, issued a > 



for the District of Quebec, and having admit 
ted the agreement tutored into at Plymouth, 
were convicted of the offence : and were seve- 
rally sentenced to be imprisoned in the common 
gaol for a period of one. week, and were com- 
mitted accordingly The grouud upon which 
these men attempted to justify their disobe- 
dience was, that the master had been changed 
since they signed the agreement ; but this de- 
fence, Mr. Maguire correctly held to be invalid. 

On the 6th of November, Kellow instituted pro- ^ 
ceeditfgs in this court, for wages alleged to have 
accnfed to him. On the 7th, the ship .being 
• ready tor sea, and the services of E 
the seven seamen being required on t 
Maguire, at the request of the master, 
warrant, under the power given by the ^ 

chant Shippiug Act, for their discharge from 
gaol, and tbeir conveyance on board the ship, 
for the purpose of proceeding on tbe voyage, 
and they were accordingly conveyed onboard , ^ 
but on the same day they went to the office of s/ 
John O’Farrell, Esquire, Advocate, where U6ne y 4 
Gabriel Belleau, Esquire, a Justice of the Peace 
ttended, (as stated in bis evidence,) and 
swore each of them to a claim and complaint L 
against Robert Kellow, as master ot the Haidee, ! 
for wages alleged to be due to them respective- ^ 
ly tor services on board the ship from the 14th 
of August to the 7th of November, on a voj age 
from Plymouth to Quebec, and as if the ser- 
vices they had eneaged to perform bad termi- 
Dited. IJpon these complaints summonses to 
ellow were taken out by .Mr. O'Farrell, dated 
Jhe 7th of November, returnable at njonon the t 
these were served io the Court II ouaej 
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’ event of the orders being confirmed on appeal 
or on certiorari, — presented ibe same to Mr. 
O'Farrell ou board the vessel, with a guaran- 
tee signed by Mr. Ritchie to tbe required efiect. 

Mr. O Farrell accepted this guarantee, xnd gave 
up possession of the vessel, and ordered the 
bailiff and his men to leave her and go on shore, 
telling them lie had been satisfied by Mr. Rit- 
chie The vessel -then proceeded to 3ea. 

In the year 1SS6, Thomas Hobbs, (the pro- 
moter) purchased the Haidee, aud has ever 
since b?eh tbe sole owuer and in possession of 
that vessel. And she has since been comqpad- 
ed by ’five different masters ; and has made 
five different voyages to juebec, arr^iAr there , 
respectively, on the 19th of May, 18 . Vo, “-on l te , , 
29 th of September, 1856,— on the 26th May, 
1857,— on the 8th of Septfc&ber, 1857, — and 
on the 30th of August, in 1859. // 

On the 8th <*f September, 1859, Mr. O rarrell 

V . . . V. . ■ i .. tint],., 1,1 
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put tbs eight warrants issued by Messrs. Belleau 
k Bardy, on the 8th of November, 1855, into the 

■ ’ - - - J i frages"had been brought in the usual manner 

H before Mr. Magyire, he would undoubtedly baj 



hands of Ricbard.Kinsley, a Bailiff and Uonsta- ^ 
ble, aud instructed him to seize 
unless the full amount mentioned iu them were 
paid him on demand Kiusley acoordtng J, 
accompanied by one Patrick Ford, went on 
board the ship, thenljing at a wharf in tile 
harbour of Quebec, and on the refusal ot F. e ' D P' 
thorn, tbe master, to pay the turns demanded, 
seized the ship with her tackle. Mr. O rarrell 
(immediately afterwards came on board, and 
brought fourteen wen as keepers, seven o 
whom remained on board ten or eleven da) o, 
nntil the vessel was released by order ot this 



oipst useful part-e#*7lfe“ jurisprudence of the 
country (c) ; and if a practical illustration of 
the correctness of this remark were required, 
it would be hard to find one stronger than the 
present case. 

Having, .then, clear jurisdiction in the cause, 
this Court has necessarily the right of deciding 
every incidental question which arises ill it : 
and the validity of the warrants tinder which 
the Haidee was seized, and the jurisdiction of 
the two Justices who issued them are such in- 
cidental questions. Now. tbe seamen, at whose 
instance the proceedings were instituted in 
which these warrants issued, were eugaged for 
ajtoyage from Plymouth to Quebec and back 
toVfinal port of discharge in the United King- 
dom, aud could not therefore under the 190ib 
section of the Merchant Shipping Act, sue in 
any court abroad for wages, and could not sue j 
at all until tbe service had terminated, or until 
they bad been discharged. The service had not^ 
terminated, and the seamen were not dischargy 
ed ; and it is certain that the Justices could not | 
give themselves jurisdiction in this case, by. 
finding that us a fact which was not a fact (d)*i 
They were therefore absolutely without jurU- 1 
diction, and the whole proceedings wer e coraitm 
non ju dice, and the orders and warraots^found- 
ed on them were of course also void. 7 he two 
Justices may have been deceived; but from 
the hurried and unusual manner in which they 
allowed the whole proceedings to be conduct- 1 
ed, it is clear that the necessary amount of 
precaution to avoid deception, was not used >y 
.ilirm The very ship’s articles were not pro 

duoed or required! though it is proved bv . t. 
Maguire, and by Mr. Pope, that the seamen had ( 
in the previous case before Mr. Maguire admi 
ted the articles, and their Attorney 'Mr. O t ar- 
rell must have known that no seaman could p 
legallv brought from the United Kingdom to 
Quebec without articles : and if the claims for 

jf _ _ _ t. .. A L. .. n .. L**a trrvltf 



articles be- 



Magn . 

required the retproducUon of the 
fore him; and want of jurisdiction, arising 
from the non-termination of service, being thus 
made patent, the cases must have been dismiss- 
ed But the Justices were further deceived, 
inasmuch as Kellow, against whom the prod- 
uced ings were taken and the or . de ‘‘ d 
not then master of the ship, and had no 
so since the .5th of October, or for upward, of 
weeks before the pro ceedings were 
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IN THE SUPEUIOB COURT. 



Montreal, Saturday, 28th February, 1857, 
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PRESENT : 

The Honorable Mr. Justice Day. 

“ “ “ Smith. 

* “ | __ Mondelet. 

“ “ “ Badgley. 

Judgment, was to-day rendered in the following cases by the Hon. Mr. Justice Badgley : — 

JEAN BAPTISTE DORION vs. THE .ETNA INSURANCE CO. ; 

4 and 
JEAN BAPTISTE DORION vs. THE PROTECTION INSURANCE 00. 

. | Attorney* for Plaintiff. , Messrs Moreau, Leblanc & Cassidy. 

J Counsel , C. S., Cherrier, Q. C. <1 

! Counsel for Defendants, John Rose, Q. C., <fc S. C Monk. 

i T^i ese. .actions are brought fo^thc recovery of the amount of an insurance effected bythe Plai ner 
^.on certain property at St. FJlycarpe, destroyed by life Xn the 28tl»' of August, 1847. Tit? building# 
insured in the two Companies are the same, and the refusal of the Defendants in each case to pay. 

I rests on the same ground, viz : misrepresentation and fraud. 

i The contract of Insurance is defined as essentially one of indemnity, and the insured is in conse- 
] quence bound to establish the loss of the articles for which indemnity is sought, and also the inclusion 
I of them in the terms of the agreement. It is also a contract of speculation on the part of the insurer, 
and being so, it demands a fifll and accurate disclosure of the facts on which the insurer is to base his 

5 calculations. Good faith must attend the whole transaction, any deviation from this condition being 
1 sli flicient to nullify the contract ; but further than this, the hazardous nature of the insurer’s undertak- 
4 i n ,r makes it indispensable, t{iat he should have accuracy of information, and it is one ot the primary 

rules of insurance, that a misrepresentation of facts in any way material to be made known to the in- 
i surer, whether by suppression of the truth or by wilful or inadvertent misstatement or omission, is sut- 
tifiont. to make v oid the coffifract. The circumstances usually lie within the knowledge ot the insured 
•only ; it is therefore essentia] that he should' not usc liis sJpenor knowledge, to Toad tliiT undertvrit6i \jfu 

into the belief of any thing which is untrue. During the continuance as well as at the inception of L 

the contract, the best of faitji is required, and the insurer must be made aware of any change likely 
j to a ffe C t in the least the risk' he has assumed. Gross carelessness is also sufficient to release the in-| 

, surer from his liability. Apply these principles to the cases under consideration, a Grist Mill, Saw 
Mill and Engine, or Boiler house, were insured with certain conditions, and under a certain description 
! given in the policy. The boiler house was to be detached from the mills, and to have nc connection . c 
with them except by a shaft working the machinery; fife roof was to be covered with tin, and the 1 
'boilers surmounted by arches of brick,— none of these most important conditions were observed. 
'There were no brick arches over the boilers, the roof was not tinned and there were several coinj 
' munications with the main {buildings by other means than the shaft. The case of McMonn, vs. 1 hd| 

C Ncw Castle Insurance Company, though not offering such strong points as the present one, is in some . 

resits very similar and ijiy "tell be cjtcd. By Reinsurance ^o lic^then given, t he i pipe leading 
4 from the fngme to’ the chlne^was 1o it was luAyAcr ni renh* • 

fsix feet lone. The Court of Session, the cause having arisen in Scotland, deemed this Variation nn- 
4 material, but their decision was reversed by the IIous6 of Lords. It is proved that the discrepancy 
I between the real facts and the representations of the Plaintiff in the cases before us was so great that 

• [dfad the defendants been aware of the truth they would on no account have taken the insurance, the . 

1 instructions given to the agent in Montreal being Vo aVoid any such risks, and with reference to the ^ 

, Rouduct of the insured subsequent to the insurance, it is to be observed, that gross carelessness, to use . 

rfL, harsher phrase, is imputable to the Plaintiff. The mills were insured in July, and though they ' 

. Sere not in operation, the fire took place in August. It is established by evidence, that instead o . 
being reserved for their proper uses, the grist mill was made to afford stabling to horses, and bay an 
[straw were kept in them. Several barrels of tar are als* known to have been in the building, and late m ^ 
the very night of the tire, t man was seen in the mill with a light. An extreme over-estimate of the u. 

] damage caused by the lire .eemsto have been attempted by the Plaintiff almost, if notomte su fficie nt ■ 

• *«,<& to *» »**y«r 

by a large sum short of the 
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no hesitation in saying that the Plaintiff’s deman. ft^arc improper, and un: 
are dismissed with costs. ^ 
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(Reported for the “ Montreal G azette. ) 

SUPERIOR COURT, 

March 21, 1857. 

//Pre-put *. — Hon. Mr. Justice Smith, 
y t» *« “ Mondelet, 

f t» ««• “ Badgley. 



frWitBSTsn rs. Grand Trcnk Railway— Grand 
[T ilths Railway t-s. Webster.— S mith, J —These 



llMBf! rum-"*! > 

two Actions might be consult red as one, and had 
| to be decided on the same principles. He would 
here express hi S' opinion that it was a great pity 
that these cases were ever allowed to come be- 
fore the Court. The queatioDRlnvoIred W<ffe 



the hrsnwelve Items must 1 

mained then to asegrt^m whether the company 
,, had any other claim against Webster which they 

( could setup in compensation. The other claims 
consisted of 10 items, amounting in all to £771 
16s. Tt was the duty of Wch3ter, in his capacity 
of Secretary -Treasurer, to receive the amouotof 
t all appropriations, which he paid over when 
c ordered on the production of the proper cvr'i--. 
'ftctrtes. The only question vfas, has he accounted' 
for his cash. The Court bad nothing to do with 
, any irregularities that might exist in the hiurual 
or- oilier books, as they could udI uffectHne cash 

; „ * i nr v. r 



^ ur-omurviune, no tuey. wuiu uui vac. „ 

/a account, if cor;ect. The only way that Webster r 
I j is was by Jfcllegipaf 

>ok it apip$art|* thai he had ^ 



conversant with such matters. But as they had 
come befpre the Court, the Court had no oilier 
alternative than to arrive at the best conclusion 
in their power, after a most laborious andseareh- 
I ing investigation into every one of the books, 
1 vouchers, (fee., produced by the parties. 1 he 
I first 'action was instituted by Webster against 
: . „ - r... .1... nf -Paoo for sit 



t^could be charg. 

fore the Court. Tbe questions Involved were received so^ieb, add atlWghirmap^ucfr bis , ro ad, and it^was’ 'i|»grfote l bi* duty®"' 

those merely of account, and ought to have been f ^ VO ucbers. Tqfc ut item of £to6 a#pcarrfto have £ di * ecl tbe u in charg4 M Superintendent to, 
settled by Accountants, who were thoroughly been entered twice in the journal, but dot in the l # s C erUin all the particulars of tbe accident' 
- - t “ * h " ^ «■* book. »»d there was therefore g pwofttat jjg™ .“giuZreforTto have gon“ but iS 

not /Ia on D . . Q • i V . 1 «• thaen iwn n r a rlieencwinl in 



lattoV ground the figuresTtad been setup in 
’ printed factures, and there was no necessity for ! 
[ding overall these pointuagniu. It wasalwajs.l 
kwery difficult matter to lay down any fixed rule* 
as to what would constitute a right to discharged 
This however was a peculiar case Wehste^ 
was not a common servant, but was in the em-|' 
ploy of a Railway Company, where avast motive! 
power was under bis charge. It was therefore' 
absolutely oecessary that all servants in Railroad' 
Companies should be peculiarly aclive in the Jj s . 
Charge of their duties, not merely as regarded ) 
their employers but on behalf of the public, and 1 
ought not only to obey all orders but be prompt J 
in_ investigating all accidents. One tiling whsj 
quite clear that Bidder was the Genera! Manajef^ 
of .the road, and it was therefore bis dutv lift 



^ *be company bad been oharged t^iw. The same nol do B0 Possibly there was no disrespect in 
remarks arplted to the 2nd item ol £100, so that trtlde( j bu . 1.:. a r-l-a a. 



rcmarK3 applied xo uie «uu kcui jv iu< “ 

4 with respect to this sum of £200, tbe company 
2^ had no claim against Webster. The 3rd item of 
2- < £150 assumed a different aspect, for here was an 
I first action was instituted by weoster agatnsi ^ entry in tbe cash book of a previous payment of 
tibe Company for the recovery of £300 for six / i that amount, and also the company is charged 
; months salarv. The declaration set out that lie ^ wilh the f n n payment of the whole appropria- 
te (W .mme years Drevioualy been iu the employ tion : fll ,d j n the absence of any voucher, tbe 



, ujvjuius aninij • * uv v * , . . 

had for some years previously been in lue employ 
of the 0G Lawrence and Atlautlc Railroad Com- 
pany as Secretary-Treasurer, l an( ^** tt rt Cr ^ 



TV Itll ViiV IUI 1 , l IfcJ U 1 VUV ' ' . X I l 

tion ; aud in the absence of any voucher, tbe 

ocmeov. uawreuco Secretory-Treasurer must be held liable. His 

pany as Secretary-Treasurer, and latterly as Honor would remark beta that he was far from 
! sLermtendent, and that after the amalgamation ^ intending to convey the idea that the mistake in 

■ ol the last named Company with the Grand question was intentional on the part of \V eb3ter ; 

[Trunk he was continued in office as Superintend- 30 f ar f rom that, for his part he thought it won- 

ent until his dismissal in September, 1853. That ✓ derful that Stakes had not more frequently oc- doubl but (bat if 8Ucb WRre found t0 “gt tbey , 

at tbe tiipe of such dismissal there were ^months curred, when it was taken into consideration wouM constiuite a goo ,i ground for di, charge, 

salary due him, and he a’so clrfimed for the next tbat lbe boo ks of the company had not been . H too, Webster only paid over the monies 
2'montbs in order to complete bis year s salary, ^ cre dited for a space of six years, and that a sum / afu . r the errors had been discovered by an Ae- 
on the ground tbat lie had been discharged with- i Amounting to almost a million of pounds had 4 countant w i tbou t any assistance on his part. 

flto P.Amnanv rpnlied tbat the , thraiurlt hi* hands dunncf that time. I .. • .... .I 



uut uu tuosiutj uicir. w»a uu uisica^cut. iu- 

tended, but it was liis duty to have assisted the ; 
General Manager. aDd he considered that there: 
Was a kind of disobedience or at any rate a non-, 
feasance of what be ou^ht to have done. The 
letter produced at all events proved that Web- 
ster bad a knowledge of the accident. It was 
very difficult to lay down a general rule in these 
cases, but one thing was certain, that the master 
was justified in discharging his servant in all 
cases, when the law justified the discharge It 
mattered not whether the motive assigned by tbe 
master would justify it or not. Another ground 



( on me gruuuu iuju ijc — o . w. .. v... & , 

out cause. To this the Company replied tbat the j passed through his bauds during that time 
[ plaintiff wa3 ouly entitled to demand 4 months ^ With respect to the 4th item of £225, there could 

• Hi I ’ * - 1 1 '"' A be no doubt but that there was a double charge, 

$Ut'it did not sufficiently appear that Webster 
was responsible for it. Tbe mistake might have 



M»tury, or £200, that is to date of discharge, and 
fferther, that as to that sura, he could not now 
'recover it from them, inasmuch at by-certain acts 
of the Plaintiff in connexion with Kbho, ^ ale & 
Co. tbe Grand Trunk Company had lost the sum 
of £300, and had, therefore, a riglrtto setoff tbat 
[gum against the Plaintiff s demand. The Gom- 
pany, Defendant, further alleged that owing >o 
certain errors and improper entries made by 'he 
Plaintiff, while acting as such Secretury-T rea- 
"!surer, the Company had lost the further sum ot 
■ some £2,200, on account of which Webster bad 
;only paid about £1,400 to the Company, lben 
followed a special action by tbe Company against 
tWeb3ter for the purpose of recovering that 
| amount. The whole case then turned upon these 
two points; 1st. Whether or not Webster had 
(been property dismissed ; mil ■ 2nd. Whether 
t the errors and irregularities charged against 
Webster really existed. As to tbe first point, 
-the grn tin dr-alleged by tbe Com party -jus- 

tifying Usar dismissal of Webster - wc'-e. 

- 1st. Disobedience to the orders* of Mr. Bidder, 



had nO control. This item, then, must ^ ^ wactl „ HU 1 1| ..ilwi 

be rejected. As to tbe remaining items, it would ba ^ PU y baTe been able to explain them away, 

be found that they were entered m the cash book ,A ft3 it ya3 ev idmt they arose from mere error, 

as tiaving been paid, and at the same time they However, the Court was obliged to judge in ac- 

-were entered to the credit of other persons, cordaiJce wt t b the evidence alone, although in 

who made a charge against the company in cash ^ opinion tbe cn 



countnnt without any assistance on his part., 
under these circumstances there was sufficient 
justification in law for his discharge, and be bail' 
no reason to complain of it because be bad paid 
tbe monies afterwards. He could not help feel- 1 



was responsible for it. Tbe mistake might btive_ ; . 3 tbat the ba i an ce of accounts stood as 

occurred, at tbe Sherbrooke _Omc^ ow^v^ich it did, for be felt convinced that if more atten- 
tion had been given to these errors by Webster 



w/10 rnaue a uuniKv — -- • 

Lf for the same amount. Tbe Court was of opinion, 
Iprefore. that the total of these six items should ( 
ie added to the item of £150, forming together r , 
the sum of £346 16s for which Webster was 
liable to pay the company, and which, when set 
off against the £200 due to him for salaiy, would 
leave a balance of £146 16s against him, and for 
' which judgment is awarded in favor of the com- 4 
pony. Before concluding, he wished to add that 1 
in charging Webster wilh these errors, the Court , 

■ did so without charging him with any improper^ 
conduct; it was, in fact, astonishing that the, 
errors were so few, as before stated. It was a 
;at pity tbat this case was ever brought into^ 



COluailCC wnn xne evmeiik;e mwuc, ■ 

btr opinion tbe case could have been far more ^ 
equitably adjudged out of Court. 






COURT Ol-’ QUEEN’S BENCH. 



■ SI*. l/lt>U'.WU|CU^O IU VAJX- -- . 

who was the General Manager of tW Company , pitj iuui tu» v..-*- ••••- ° . , 

and 2nd. Improper deportment on the part of - Court; but having been once brought there, the 

•t. , . , * . 1 • ««« n nnl* A a tn thp n r °t ’ e~, ...lJ ».1« Anma t A a Pftncmsifin on trie 



, Webster In keeping bi3 accounts. As to the first 
groutid, the Court were of opinion that it was 
not clearly or satisfactorily proved. There was 
*no doubt but that a letter from Mr. Bidder exist- 
ied, which called upon Mr. W cbgter to ascertain 
ithe particulars of an accident which had just oc-^ 

•curred on tbe line, and which had resulted in the ,* _ 

death of a person. Webster, instead of going j amouni ui ««« ^ °"u~ " : ii 

► himself, sent some oth^r person to ascertain these; ! ghould now be held liable for such a small 
•particulars. This, Webster said, lie thought was} ; amount. 

■* sufficient. Finding, then, that thert was no ab- 4 — , Day, J. — Wi 



VOuri UUt 

Court could only Come to a conclusion on the 
books and papers produced, and had only to ask 
whether the cash-keeper had produced vouchers b 
for all bis payments. They could not help ex- ■ 
pressing their opinion that they thought this a ; 
very hard case, that a man, after so many year?, of • 
service, and during which time such a large 
amount of money had passed through his hands, 

. . * t J Tah OITj.Ix O Qtntl 11 ’ 



'Diimuiciil. r iiiutug, tucu, ■; *4- — — - * j 

(•solute disrespect to his snperior officer or actual c 
dj^o edience of orders, the question arose as 
1 whether it was not the duty of Webster to have . : 
I gone personally, without any special order to that 
j effect. The Court had no hesitation in saying 
\ that it was bis duty, acting as he did as Superin- 
tendent. In these days, it would never do to 
, allow a Superintendent to send a man instead of 
Tgoing himself, on tbe occasion of an accident 
(resulting in death. Nothing short of a personal 



going himself, on tbe occasion 01 an stances Ol xne case, mm .... 

resulting in death. Nothing short of a personal “. e xprf3iing his opHiion that tin- fact orw\ eo-re 
visit could satisfy the Oompanv ; and the Court n - ot attending personally at the scene o. _ tne 
.1..., n.. ‘.1.... iwi.imS atn.ip the Company . . nn iA.ni laid him ouen to be discharged, mere 



jj A y > J. Wished it to beunderstoodtbathei- 

did uot sit in the case. - 

I Mondklkt, J.— If the pretention for rtischarg- 
! iue Webster was grounded on the factof diso- 
bedience alone, he, for one, had constable 
doubt whether the Court would be justified in 
coming to any such coinclusion. BirUbn r.Wf‘ * 
tion is also founded on the right that 'he utiui- . 
pany had to discharge him under all the circum- 
stances of the case, and he hart no hesitation in 
,g^p^ggyig his opinion 'that tlu* fact cDS 



vhought, that on tbat ground alone, the Company 
weie justified in dismissing him. W e now come r ✓ 
to the second ground, namely, Whether there weret 
such irregularities of accounts, as alleged by the < 
Company? It was impossible to look over tfcji-. 
accumts, without feeling convinced that such 
irregularitifii existed ana the fact tbat W ebster 
bad refused to give any explanation concerning 4 
them, was also sufficient justification of the Com- 

• pany in the course they had adopted ; and, unde r i 
these circumstances, there could be no doubt but - 

* that the claim for salary must be reduced 10 £200. t 

'We now come to tbe question of compensation in 
'damages set up by the Company. The amount 
•seti up, some £2200, was- the ainouut found by the 
^accountant employed to audit the accounts, and 
ywho stated that on Webster being notified of such ^ 
terror, he at once paid £1400 under protest, de- 
claring that he had already paid tbat amount out 
, of bis appropriations and denying that there was 
•any deficiency, as alleged by the accountant. 
^Tbi3, however, could not be looked into by the 
ipresent action . If Webster had paid that sum 
V wrongly, be had his action to recover back the 
Ltnoney. Speirs, the accountant, then swears 
j that on the errors being pointed out to. W ebster, 
l he paid tbat sum, so tbat the Court has now 
* *“ case, 



not auenuiuB 

accident, laid him open to be discharged. 1 here 
was also another ground, namely, that the Gom* 
nany were jn lifted in discharginghim on account 
of the manifest errors in his accounts, and this 
without imputing to Webster any fraud- There 
could be no doubt of nu employer’s right to uis- 
charge a servant iu such a case ; otherwise by 
keeping an incompetent person iu bis service ne 
might be liable to suffer great loss. As to 
whether Webster was guilty ot making inten- 
tional errors, be could only say that if be was so 
| charged, he might impute it to bis own obsti- 
nacy in refusing to give any explanations, but at 
the same time he thought it due to an honorable, 
though obstinate man, to state that it aid not 
.appear tbat he was guilty of any thing dishonora. 



^ (appeal smg) jfa 
' ‘ ' Mo nut ;unl (jlli"*?', * 

Appellants, * 

\ *'*• 

iSj’mes au4 others, 

Uespouileuts. . 

I'rksknt : — Sir Louis Hypolite Lafontfliuc,; 
Bart , (Chief Justice,) Hon. Justices Duval,. 
"Momlclet, and Uadgley. 

Judguieiit was rendered iu this case dunag; 
the. last sitting of Che Court, confirming thel 
judgment of the Hon. Mr. Justice Meredith; 
in the Superior Court. The particulars wnl^ 
no douhl he read with interest, as they in- 
volvc a question of custom with brokers, 
Commission Merchants and Consignees of ves- 
sels in Hie port of Quebec. 

In March 1854, Geo. l\ Oxley k Co., Mer- 
chants, of Liverpool, chartered, the Appel- 
lants’ vessel, tho “ William Vail," to carry 
out from Liverpool to Quebec a certain specifi- 
ed cargo, in Consideration of certain freight, 

« payment whereof t» become, due and made 
payable, sulliciont for ship’s disbursements on 
arrival, in cash, remainder on true delivery ot 
■ ciil '.fi ” . . . . “ Tho vessel to be address o<! to 

.(leurge i>. Oxley & Co's correspondents ai 
the port of discharge, subject to a eommissioi 
of two and a half per cent ot amount o/ 
Irtieltl.” The ship arrived at Quebec^ t h. 
ItHli May 1854, consigned to Messrs. U- o- 
Bymcs & Co., the Respondents, and her carg 
was discharged ou or* before the 21st Juue 
following, at which time she w« • «»«« ‘«| 

1 nailing. The consignees adcoiftts hat mg| 
been presented to the Appellants, they d ^ 
ed to one item, the charge ol -t-G 
two aud ft half per cent commission on xt 

073 10s 3d, moneys paid ou \ b >' Britain- 11 
c* » n n<i iho Anoellauts maintain 1, I 



i 






i 073 tus ou, iuuim/1. i — 

*B. Byrnes .a Co., and the Appellants matnww 

,^iMl that they were |cntitled to r '*® J 1 

freight without this deduction. Thu K P , 
denis insisting upon the ngh* to ««*• 
charge, the present action was ® . was as [I 

> The Judgment of the Superior t,our . t . lh .^g 
follows: ‘‘The Court having examined the, ]| 



sions arrived at by me utu» ~ — -- - • 

j Court, but did not concnr altogether m the “ejn® ] 

i by which said conclusions were so arrived at. This; 

' was an action by a servant against bis m* 3 ” , 
i for a wrongful discharge. The plea was jusufi- 
cation on the ground of disobe lteDce to or er \ 
| niiil irregul arities in his accounts. ■ As to too 



of the 'year 1854, ' the "Uptain of that^ ves»l 
caused the disharsemer. i 1 'I ( [)efci‘- 

t'or her in this Port to be made t " hemcBDS i 
dan ts instead of obtaining r • |f 9 i,e H 

of making the said 

• r - — J 
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Sit it 13 also proved that a commission of two 
itnJ u bait' per cent on the amount of the 
disbursements so made is a reasonable charge 
and the usual charge for the services so rende- 
red by the Defendants, doth declare that the 
Defendants were entitled to charge the said 
commission on the disbursements so made by 
thus ; but seeing that the disbursements for 
the said vessel amounted to £705 10s. Shi ,aml 
• hat the Defendants erroneously charged the 
«W ^^wtlU WshA»n ^ 10» 195. 2d.,, thereby, 

I f dfljwtTu J thPl’mintiir to a charge ot £:' is. 
t ivhrch they were not liable to pay, doth in 
consequence condemn the Defendants, jointly 
and 'severally, to pay to the Plaintiff the 311 m of 
U'o 4) with interest thereon from the 22ml day 
Jof November laid until paid, and costs of suit, 
as in an action for that sum.” 

K In - pronouncing this judgment the learned • 
'Judge delivered his opinion, ns follows: — By 
tlliis action the lMaintifTs seek ro.recover £27 ’ 
h7s. for which they allege, the Defendants liave 
-'improperly taken credit, in an account between 
them and the Plaintiffs. The facts are as fol- 
lows }— In the month of March 1854, the 
plaintiff's chartered a vessel called the “ Wil- . 
liam Vail," to Messrs. Geo. P. Oxley Sc Co. of f 
Liverpool : it being agreed by the charter 
party that that, vessel was to receive a cargo 
of about 700 tons at Birkenhead, and thence 
proceed to Quebec whore the cargo was to be 
delivered as “customary, in consideration of 
freight at the rale of 20 shillings sterling per 
ton. By the charter party it was also agreed, 
that the freight should become due and be 
payable “ sufficient for ship’s disbursements on 
arrival in cash remainder on true delivery of 
eargo”; and also, that the vessel should be ad- 
dressed to George P. Oxley Si Go’s correspond 
dents nt Quebec, “ subject to a commissiou of. 
two and a half per cent on amount of freight :"j 
In pursuance of this agreement, the cargo in 
questions was taken on board the “ William 
Vail” tat Birkenhead, and was delivered at 
Quebec Where in accordance with the charter 
party the freight was collected by the Defen- 
dants in this cause ns the correspondent* of 
George P. Oxley k Co. 

The William Vail arrived at this port about; 
the 2Glh day of May 1854 and during the 
same month, one of the Defendants receivod- 
jby mail from George P. Oxley & Co., a 
'copy of tbc charter party. Oil tho arrival 
jof the ship here, the captain did not, ns he 
might have done, demand irom tho Defen- 
dants the funds necessary", to disburse the 
vessel. Hud he done so, and then disbursed" 
the ship himself, there would have been no 
grounds whatever for the charge in question. 
Instead oi'doing jTiis^the captain allowed the 
Defeudauts to make the disbursements for the 
ship ; aud several witnesses swear that fur the 
service thus rendered 2J per cent, on the 
amount of the ship’s disbursements is a fair aud 
reasonable charge. It is also incontrovertibly 
proved that the usual commission in this port, 

' t for making disbursements for a sli p is 2, per 
cent, when the person making the disburse- 
ments has funds in hnud, and five per cent, 
when he has cot. These commissions are 
irrespective of the usual commissiou ef 2 j per 
cent for collecting freight ; the two services 
being quite distinct. In tbc present case the 
captain although as has already been observed, 
might have done otherwise, allowed the 
Defendants to make the disbursements, and 
therefore they are entitled to the usual com- 
missions fur phe service thus rendered by them 
I therefore hold that the Defendants are entitl- 
ed to charge the several commissions proved 
by their witnesses, and that their account 
has been prepared ncoording to a right prin- 
ciple, but I am of opinion that the 25 per 
cent commission charged for making disburse- 
ments for the ship, has been extended to 2 items 
not subject to that charge, it is to be re- 
membered that the Defeudauts received freight 
to the extent of £897 9s. 3J. currency for the 
collection of which they were entitled to re- 
ceive and have deducted 2J per cent commis- 
sion, leaving a net freight under charter party 
£875 Os. 7d. Upon another part of the cargo 
of the same vessel the Defendants collected a 
further sum of £320 13s. 8d., from which de- 
ducting the usual commission of 2 } per cent, 
there remains £312 13s. 4(1. 

To this action tho respondents pleaded, that, 
by the usage and custom of trado at Quebec, 
the respondents were entitled to charge a com- 
mission of 2 i per cent, on advances, and that 
the account had been closed and settled on the ^ 
23rd September, 1854. The appellants, by 
special answer, alleged that, under the charter 
party, they were only bound to pay oue com- 
mission of 2{ per cent, on amount of freight. 
Kvidencs was adduced on both sides— on the 
part of tho respondents to establish tint by tho 
usage of trade they were entitled to a com- 
mission of 2J percent, on thoir advances. The 
1 Respondent’s Counsel submitted the following 
'"I - til.-- ; ur ui i"i: u! the : - — 



1st Was there a custom or usage of trade in 
.Quebec which justified G. B. Symes k Co. in 
charging a commission of 2 J per ceut. on ad- 
vances? 2nd. If there was such a custom, did 
the charter party between Oxley a Co. and the 
appellants, bind G. B. Symes ,t Co., who were 
no parties to it, to make advances without 
remuneration ? 

'After argument being beard on both sides, 
this Court, as stated above, confirmed tho judg- 
ment rendered by the Hon. Mr. Justice Mere- 
dith in the Superior Court .—Hon. Mr. Justice 
Badgiey dissenting. 

Hoot and InvuiB, for Appellants. 

F. C. Vassovotfs, for Respondents, 
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meet it. The evidenho "before Justice CcurioflJ 
showed that the cheque was dishonored, but 
that Mr. Watt had been in the habit of having 
largo sums at his credit in the Bank, amount- ih 
ing sometimes to as much as $150,001). Tiie j^l 
following is the judgment pronounced by 1 
Justice Coursol, ia committing Mr. Watt for )■ 



trial : — 



rryic# 

Decision respecting 
school-rates. 



■j “The inquiry involves a charge of obtaining tfl 
I property with au intent to defraud, against the ill 
: defendant, who appears to have born one of our 
<1 business men, actively engaged in carrying on 
a large business, and who, before this transac- 
tion, always met hi3 engagements honorably. 



The offence is one newly created by a recent 
statute of our Provincial Legislature, 18 Vic., 
” ' cap, 92, section 11, uow sec. ion 73 of cap. 92, 
Consolidated Statutes of Canada. No enactment 



in tuc 

the SchqRisff 
Levis ogalpB 



of the School ‘Commissioners for 1 corresponding to this one is to be t found in any 
the towo of” * m P ena l statute, ao<j, therefore, I am without 
nee Dock, J PMoeden^to jjuido me. For these reasons,. 



munioipalhy of 



9 -hich was au 
fffr school-fate;, 
ir 6 Vlr. Ass is tait. 
lircuit Couri, oy 



house and Wlmrfag 
action brought to reoov 
nod which . yfjuB argue" 

Justice TuScliereau, ' 

Mr. Jean Lungiois, on the part of the plain til 

judgment of the RinHrfU’erj^ 

^ SSS 3 21 . Jb,&e nght r 



Court, rendered 

of the tnmees uf dissoatieut schoels to receive 
’the nssessmsihhf imposed M in!. :V- 

fants does not depend npcuAhc dltserVanee 01 
jho formalities specified by the "Tib secl i >n of 

chapter 15 of the. OonsclWnu'fl 'STfrrrt'-j fur 
Lnv.tr Canada, by which It is declared that 
“ Whenever Tni 3 t.es bf Dissentient Schools 
have been chosen nnd have established on’ or 
mors Dlssfe'ntient Schools in ur.y Scdiool Jluni- 
^cipaljlg, and the said trustees are not satisfied 
with thfl arrangements antecedently made by 
the SchSstl Commissioners of the municipality 
relative to the recovery aud the distribution 01 
the assessment, they may, by a written declara- 
tion to that effect, addressed to the Chairman 
of the School Commissioners, at hast one 
mouth beforatho first day of January or July 
in any year," acquire the right of tUuawlvca 
receiving for the following aud all futnJffyw*! j. 
during which they rt^Unue to bo such irUileesy 
tho assessments levjcu'da the inhabitants so 
dissentient, and who hare signified their dis- 
• sent in writing, bb hereinafter provided. That 



lijtavs taken^imil^ consider the conclusion 1 
oufebt to arrive at. as to whether the accused 






should bo committejITortiial or discharged. In! 
the first place it Is necessary that I should chIT’’ 
attention to the marked distinction made by our 
statute betwoen this offence and that of obtain- J 



w 



• 1 . ; . . . oa ooiameu u 

altbougii this elause is positive in us terms, it V. of ^heat, 

• IV 1 1 -J .1 ep .. » ^ l\\. a * liv on. ' , 



is controlled nnd rendered of no effect by an- 
other clause in t^ys $ame Act, vi* , tho 58th 
which says : — “ The - trustee* of Dissentient 

Schools shall tilone haw 1 .. right iff -fixing and 
collecting the usScsmmSrt 10 be levied on the 
inhabitants so disseni^r.!.” Tliat inasm uch -as 
it appourod that tho-rrdl pr . 

dams was within the limits of tbc Dissentient 
Sctiwla int'tfte said town ot Levis, tyhicb 
schtiois were in fact in the exercise of theirf/ 
power- 3 , op'qpiyaqd publicly, and with th>. know 
ledge of the Superintendent of Education, nnd, 
had alone the right t» impose and receive the 
assessments of the rate-payers; an^'thftt the de- 
fendants were assessed for the support of the 
said Dissentient Schools, had been to assessed 



to defraud, there must be evidence that a false 
pretence was used to induce the proprietor to 
part with his property ; whereas the clause of 
our statute above referred to reuders the party 
obtaining property, with intent to defraud, sim- 
ply liable 10 prosecution for misdemeanor. The 
subtle distinction to be found in eveiy book as 
to what constitutes the false pretence, within 
the meaning of that statute, proves that, in 
England, much uncertainty prevailed respect- 
ing this crime, and l take it fur gnn'cd that our 
Legislature had in view to punish fraud when 
practised without auy false pretence, lessening. 
t only the puuishmeiit to imprisonment in the 
common gaol instead of in the Penitentiary, 
which maybe given when false pretences are 
. used, and it wilt hereafter be argued, and no 
doubtdeciJedby competent authority, whether 
stten a clause applies to this case,— and 
whether it extends to all cases of commeicial 
* dealings, between buyers nDd sellers, waerc 
’j fraud may be imputed. In the present case 
u the facts sworn to are 1st. That the accus- 
ed obtained from Guvillier Jr Co. a large quan- 
tise sale having been made by 
delivery. 



J Mr. Howard,, as agent, for cash 00 - 

; 2nd That oa tho 22nd of Juno last this deliv- 
ery was completed, and upon a demand for j-— 

payment made on the 24th, toe defendant said tj| 
he could not pay before Monday, the .tlh, but 
- .. would send Cuviiiicr k Co. a cheque on the ■ 

properly qf tho defen-' ✓ banll w i,i c h would bo good at one p.m. on that | 

[ ' ri: ,u "' j ay 3 r j_ Tbat the cheque was presented twice ( 

on that day, aud payment refuted. 4tb. That on | ■ 
the 24th of Juno the defendant had no funds in j II 
the bank, but that on tun following day be had | f 
funds there sufficient to meet the .cueque, hut 5 ■ 
later on the same day ho withdrew 
them, if not’aU^)? different cheques 5, b, , I 

That the defendant know T he wes to d‘“'-t.lt J , I I 
and would not ha able to pay for the wheat, as j ■ 



foi-a number of years, nnd hadip fact*, paid to “ ne 0 f the witnesses verily believes. It is cv 

- ' - - *-t-- • dcat therefore, that all iho material facts 1 art it 

1 ! 7 . . i<n>7 wr.,1 fn<xt « hich rooiaiDS onij i* to 



the trustees of the Dissentient Schools their as - 1 „ sul — , 

sessments for.the year 1859 and 1860 ; that tho J established, and that which remains on.y 
rate-payers so paying to the trustees oftJteDts- * n f the intent. Was there or not an 11 



^Psentient Schools, a body esuibksbed and eaorcis- 
^ ingits functions* /ucfo, could uofbc disturb- 
n ed by the Sehool Commissioners or other per- 
sona pretending that thel trustees were not a 
legally established body ; that if the School 
Commissioners asserted that the rrnstfios of 
Dissentient Schools bad not tita power or rights 
which they claimed, a writ of Quo Warranto 
was the proper remedy, arpd not an action 
against tho ratepayers who were willing to 
support tho Disseutigut Schools : aud, more 
over, that the plaintiffs could uct ; in any case 
c tiavo succeeded in the present action, because, 

- 1 — . ... j be | 



judge of lbs intent. - 

tent to defraud? I consider that it would not 
t be proper for me to expre.-s any opinion wb.tt . . 
1 eve P r upon that point, as I would, m doing so ■ 
assume the functions of a jury. A jur) is . 

■ proper tribunal to consider the qm s ion ot 1 
tent, and it is theieforc on that grou. d that 1 . 
have come to the conclusion to require bad 
from the defendant for h,s appeapanoe at ue 
next Court of Quarter Sessions, whore the 
learned Grown Officer proaecimog, «« « -j 
the learned counsel for the Z 



c-. 






upon that clauso : of our statute, 

. ■ - 1 AnmnSlinll V ftu 



and in 



which | 
be ! 



4 P 8 pointed opt by ths defondaiUc’ counsel, --- f upuu w». • , lftr „ c m ay oe 

plain tiffs had fe.ljed to blew that they had in tho commercial community » 

S-V- — tit-2, li. A . 1 .. „nWie« re- v 6a ; d jq be interested. Uawngaisuoi.iv, 



their proot-edings observed the formaltics re- 
qutred by law. The uction was, thcrefure, on- 1 
missed with costs, tau/ d se pour voir. i 



> - ' ' •* ■ ^“"“^^.‘Be-cUanuU credit gave 

IMPORTANT COMMERCIAL CASE IN ’<T. wb« they had no fu n <«*, | 

MONTREAL. . h UUsuai ^ 



j>v*. 

Mr. D. A. P. Watt, a commission ngeni and 
wheat buyer in Montreal, actively engaged in 
carrying on a large business, and who hitherto 
has always met his engagements honorably, ; 
has been bound over to appear at the Quarter 
Sessions, 011 a charge of obtaining property J.w 
with inieut to defraud. The charge is based < 
on his having given ia payment for a purchase 
of wheat, a cheque for $9,000 on the Back of 
Montreal, without luviu,; ■- ■ : 



. „bj., atK.eadon tne l 

The defenuaut ■ . of ,j li:c - 4 ac ttC 3 - . 

September nep4 at-th 0 boil to be taken, I 



each. 
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tempted to e 
escape, was 
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the escaped iljtVe, from Missouri, 

(3g Thomas V. P. Digges, who at- 
*e him -while he was making his 
mht up in the Court of Common 
, under the Writ of habeai corpus 
mil to the sharin' of Brant, the officer 
iper was , oummittodipend- 
imenl -on the*Rjtplica-i 

1o the United plates, aurhori-V 
is, CUief Justice Draper and Justices 
dotards, took their seats on the Bench i 
JThe Court yas crowded 
but through the admirable arrnnge- 
■riff there was no confusion, and the 
sredno interruption. i 

ing been handgd in by the Sheriff of ' /W ^ 
documents In the case, consisting 
_ litment, the order of re-commlttal y f ^ 
jurt of Queen’s Bench and the deposi- 
dous witnesses taken before the com- 
trate, were read by Mr. Freeman, Q.C., 
long the records of the Court. 

Hr. Frssmab then proceeded to say that his learned , f 
friends Mr. M. C. Cameron and Mr. Hodginaappeared , 
with him on behalf of the prisoner, when 
The CodRr interposed, and said that only two 
counsel could be heard on each side. / 

lease, he would V' •) 

state briefly some" Of the proposition^ which, with his 
learned friend, Mr. Oamerou, tie shoRfUl submit to the 
QourT. lie' Should contend t hat. 3£J*pr Ison#’ Was 
aptitled ti*4HJwr'rVijy whioh ha wasjpaoughrtrefore 
.he Court, amito fiavo the matters which had bee- 
brought'a^pll-him igquiied inSo ; that the e video c . 
was not sujtcient to pur him on his trial for the 
crime of murder, aseumiag that he was entitled to 
the protection of the British law ; that the treaty 

_ ! 1 it, t. 4 4 1. n nEnnltl. Kr» fiwQt laid in thp 



Rural right! from being taken 



.. Wfflyhe 

uxerc^s'jpt ms uatural strength or physical power, 
but, byotpress pro . iskiii of the law, he had a right 
even ttftesort to the usa of arms. It was proper, ' 
tbeftfofce, that they should consider, first, what were 
thos'dAfghts, and, uecohd, whether Anderson waa 
about deing deprived of such a right as, according 
to ttrifiph law, he was at liberty to defend. Be 






„ iiphiP! m .. — n 

ehottld relcr briefly to a celebrated authority on th 

JgU. - r_ — -■ 
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S subject-fe-Blackatoae. In page 180 of that wor™, 
Cirr’s edition, there was a passage peculiarly appli- 
cable tojhis part of the case. After summing up 
rticfgs oft the subject of human rights — the 
fght oRauvate property, the infringement of those 
rights, the TecuriPf of tho personal enjoyment of 
those rigBts, article finally said:—- “In 

these several articles coftsisf the rights, or, as thoy 
termedjjlje liberties of Englishmen, 
lOriTgenerafiy talked of than thoroughly 
, qnd yet highly necessary to be perfectly 
f considered by every fnan of rank or pro- 
his. ignorance of the points whereon they 
’ should hurry him Into faction or licen- 
the one hand, or a pusillanimous indif- 
criminal submission to the other. And 
ch that these rights consist, primarily, in 
foyment qt personal liberty and of pri- 
mly. So long as these remain inviolate, 
tree; for every species ol 
oppression wtrat act" ijri op- 
one or other of these rights, hitv- 
other object upon whioh it c&n 
he applied. To preserve these 
don, it is necessary that the constitution 
lent be supported with full vigour, and 
" ilv knwon, be set to the Royal Preroga 




position 
ing no 
lossiWy 
rom vio 
of parli 
limits, 
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ilUlUa, V/Ortrwm jr nunou, o 

tlve» And, lastly, to vindicate theae rights, when 



f 



me proiccuuu oi iuo diuuu , tu<*v “ vi * j 

required thht the charge should be first laid ia the 
States, and that the evidence did not show that aDy 
charge had been there laid against him. 

Chief Justice Drifkr— Do I understand you to 



_.thC l/nsiaiv U' *• uuwv 4 bv>»-» j — 

mean aimply before aoy one of the States or before 

' ~ ' aTf HM* 



lire Federal (lovemment ? 

' Mr. Fubvan said the charge must be made before 
someatrthU0»y appointed by the Federal Government. 
He should contend further, that, even if we were 
bound to administer the law of Missouri, the evidence 
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ration a 



i or attacked, the subjects of Eng- . 
in the first place to the regular ad- \ 
t and free course of justice in the courts of • 
-- the right of petitioning the sovereign? 



pint for redress of grievances ; and, lastly, ’ 
V of having and using arms for *el£prf** r ; 
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did not dhiow that the State 
anch a law as that proved, and .. — r , 

snmed that she had such a power, she being 

• I - A t - 1 _ AS as. A . 4 L . F \ AMAt.nl P.A1TAP' 



municipal; in relation to the General Govemmeut ; 
‘ aj word 



’cnee.” These, then, being the rights of 
the subjects of England, the next question which 
Arose wsU wfcat waa the position in which IhggM 
nnd bia fotir Ma?ea wished to put this man, and what )/ 
wag the ettent of the deprivation which they sought 
to accomplish when they were hunting him, and 
when he was resisting their violence? What was 
riSw^ M^what did it involve? Wbat was i the 
state to which a man in slavery was reduced? It 
was to nothing less than that of a mere brute-a con- 
dition in which he did not possess one of those 
-• - - — j — a condition m 

c on slavery, 

repeating the words of the above extract, there 
was an ahtplute" deprivation of everything that 
Blackstobo said belonged to the British subjert. Mr 
Freeman W^Eroceedirg to 



dition in which he did not possess o 
x J rights referred to by BlackBtone— a < 
/ s/ 6 which as Mr, Cobb said in his book 
A £ after repeating the words of the above e 



ne eviueueo 
wsr to pass / waaint 

nof be p*e- '/ Chief 

eing a mere' y I 



UO UCUUA4 v»V«V 4 uu.vm. J 

that the- word “ murder” mentRIied in the treaty 
meant mirter according to the laws of both coun- 
tries, and if not, that by the treaty Itself and our . 
statute the crime charged was to be determined by 
the lawj-df Canada. The leame^gentlemen pro- 
ceeded tosttgna^tsoBe’Tei^ffiln support of the first 
proposition — namely, that the prisoner was entitled y 
to the writ of habeas corpus — and was proceeding to 
quote “Hard on Habeas Corpfts 1 ' in support of his 1 
view, whets ^ 

Mr. Keans, Q. C n rose and said it might save the 
learned gentleman some trouble if he were to state at 
oace that the Attorney General did not take any 
'objection or exception to the writ or to the right n( 
the Cqur^unquire into all_the circumstan ces u " 
which* thWrTSbnlr Tfa3 been arreSTSifatnl comW 
So far from such being the Attorney General s desire, 
he (Mr. Bccles) might state that that Minister had 
given every assistance in furtherance of the prisoner a 
object. Indeed, not only had he given biB assent to 
the cour^p pursued, but he had undertaken to pay a 
the expels of his learned friends: 

Chiei Justice Dbaper— T han, do I take it, the first 
point is conceded. 

Mr. Ecoles — Y es, your lordship. 

Mf. Irkemas then said the second point on wmc 
he shoul^argue was, that the evidence was not suO 
eient to put the prisoner upon his trial for mu ™A 
assuming- that he was entitled to the protection oi tc 
British 3w. St should not enter into a discusai 
hsta-qfMjfe lOaaous why the law of murder bjou i 
be aa .jt wa 3 . He believed if there was one law 
better Jiacrstood than another, it was that of mur- 
principlea upon w uoh the law of murder 
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opinions 

cases? 



cceuiug 1 . : . ' - 

fejfi^ondiiion of .fbwlave, when|ie. 

‘Draper wbi inquirefcL any of the; 
Srspsed thy resnllKf. adjnd^euj 

Mr^FnmJ^'said 'he had. several afljudged cases, 
riroceeded to quote a case from Cranch s Circuit 
where an indictment tor 
ernelLV 'begtinmft UOiae in the 3treet was referred to 
dTheaS^Tto justify an indict^agamaUa 
master for Wllbig a slave, showing that a slave m 
»ho me oft*h law. was only on the footing of abrut , 
and couEhSly rtVofflo the laws applicrble 

w obtain aSllsa Dfaction for any wrong. In the form 

of ill-^age7which he might receive at the hands of 
?• 1 ’ Ur Freeman then proceeded to reao, at 

meD t l che°d f Shrion of thT slave and the barbarous 
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J ing Digges 
J ion, did n 
j which Mr. 

• the evident 
necessaiy to 



certain m his (Mr Freeman's) opin- 
Tmoant to murder The next point 
eomsn said he would discuss ^s-did 
qbow tl at Andeison did more than was 
secure bis freedom? Here he would 
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jrned were so simpW that they were better 
>d than those of almost any other law. IT 




Queen 1 
duty to say 
whichehirb 
Freeman ft 
ship descri 1 . 
of Anderson 
him. Nowh 
Bhips 

might 
was going 
to the meeti 

course, for I 
really to be 



Z £ 



Slflt drew from 'the fable/, H® ^, r ; 
JcoEplain of the way inwh ch W.s 
i tbe transaction. He spoke in two! 
iHving turned upon Dlgga^ and mabwd 

far. Freeman) wistodto^ftmrl^ 






*rf!8 AuOCTBUu, k^uuM.j 
and that Anderson turned out l 
! was cot tbe fact. The jndgcB OUght 

tliat the evWenca_was not made 
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jhft|MnB*rW Toe Oftierjus-" 
art of Ms Judgment, used the phrase 
1 and stabbed biro i” irooiying th 
BjapSitc. nuL^ruf blcw3 was struck until •> • 
web at'-omplisbed The evidence, in bis (Mr. F ■ 
mauVri'idc ment, jT carried ttu such Cbndusiuu. Hu. 
would briefly quote that part otjbe evidence which 
bad rffeieuce to this matter, tec lust wituiss who 
described the sceue was Baiter, nsfollows “ Digges 

w . . . , i • ■ . _ U not fllnnnf ami bn r »-r 



aid he told him to go ie and eat dinner and he would 
go to Givens’ with him. He further stated 



_ that he 

•ted to go to the bouse. He (Digges) thought 
1 raon was gamg iu. He then broke and ran 
He (Digges) called out to the black boys to 
in. They ran iu a circle and after running 
jmetime, when Digges was goiug over a feno«> 
jack c««ie <'* contact with him and stubbvi hull. 1 J:VW 
onefeut on bis right side. When I taw 
S>octor said he would die from the wounds 
was going to stop him and return him to his J 

McDonald, in slavery, tt was in that pursuit that 
Digges was stabbed and got his death blow. Ac 
were making a circle Digges was getting over a 
Pe VW^towardshi^ Digges rued to 



proposition, 
were bound 



t&jm, more especially , t uur i 
liredto render ap.Ociminrt!? aocojd- 

, — ing In their eotmfej^ which did -not 
, and not according to our laws, w hich, 
CircnmltadceB of auoh a case as this, 
them protection. : Having dwelt for 



wwww.waa. uuu.it; U»CH lUr 

fjuo umv uu iuk words of the treaty, to show that 
ie intentions, of the fraAets was as ,Jie had repre- 
sented, Mr. Freeman proceeded to his — ‘- 1 
was that, even if 



“ “ ^ ' / [the law of .Missouri which Halliday had been called' 

, . 1 c f f ft* **■ * to prove,, because there, was no evidence that the, 

S “n!’ / State had the power to make the law, or, if it had. 

i. Digges y jhat it had been legally passed. The treaty under 

sis master,. y f. which the Court was acting was a treatv between 



vppvpii||i 

which was that, even if we: 
to administer thd law of another! 
country, wo were not bound to administer 
the laV of Missouri which Halliday had been called' 

a hoAnnen tliAPA man ne ..wid .. . .. i 1 1 _ 



*3 ^ *6C) j 

[stop '"him and he, Digges, %as going to takqVbold of 
Jack was c 



him to stop him.' Jack was homing towards him and 
stabbed him. As Digges got over the fence they 
came in contact, and he received the stab. Digges 
‘had gone to the fence to stop him, so he said to me. 
Benjamin F. Digges, son of the deceased, in his evi- 
dence inr^eference to this point said “ Father also 
-in after him. Don’t remember if be hollowed, but 
Tie u-ent after him. The nigger and our men ran in a 
circle, father and 1 went across; and father had just 
got over l» fence. The nigger and he met ; did not 
hear any words pass. They had run across our woods 



pasture before this happened.” “ 

1 Thomas P. Digges, also a son of the deceased, 



ratified as follows My father told him he could 
_iot let him go without a pass, as he would be held 
responsible. He told him to go to the house and t 
get his dinner, and he would go with him to C barley ^ 
aep nhmit the matter. He started into 
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which the Court was acting was a treaty between 
England and the United States; Missouri was nW a 
government capable of making treaties with foreign 
powers ; she did not occupy the dignity and majesty 
i of a nation. At least, as he had said, they had no 
proof Of if, and the proof to make such a law, in the 
absence of absolute sovereign authority, must be the 

i : — . l J i i _ 
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first step beforo this country could listen to any 

j •*-- ,t. j *- j_ — jj r p reeman )^ 



demand for the surrender of a fugitive 

inext proposition was that the word “ murder” in the 
^‘ treaty meant murder according to the law of both 
• countries. In support of his argument, he quoted 
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,from “ Phillimore on International Law," volume otle, 
. page 413, where it was laid down distinctly that two 
^ HSuF , J - ba - u - — | e — — — — ■ 



circumstances 

ditlon— lirst.th 



•ere to be observed in case of extra- 
■Qy itry demanding the criminal 
uu me emmtry irr w hich the cr ime was .cotn- 

audjSeooml, thaptbrertBffr'Offargtd mirage s 1 



quids' and see about the matter. He started into 
the house. The nigger was going very quietly. Ail 
at once he started off and ran. He said he told his ' // 

niggers to catch him. They started a fter him, and'// c s 
he went .with my brother ; he was not able to go go j 



.1C, IDu/i usy « " . •' 

After they ran round some tune the nigger vut 
'The nigger ran at him and stabbed him. Ile\ 
'le stick ; in his hand } and as the nigger * rty 
ckathim. The nigger cut him 
H'hen he scathed h im Tn the bread! Th 
' ids'foa 
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crime equally known in both countries. He also re- 1 
■ ferred to the case of one Kane, whose extradition was K 



ini, andjie‘ tUj'ned toleave and 
.aht^sf'so meth i n J, and while he was in the act 



W 'or Tad ’ f alien, he stabbed, him again in the 

dek My father was about thirty miles from Me 
' IV H ■■■ 



lonald’a.'' So died in the saraff-coirnty. * H 

I Ohiof Justice D»apeb pointed out that the treaty) 1 
I seemed to provide that evidence should be taken in 
[the country where the offence was committed, ana 
[this requirement seemed to have been overlooked. 

■ Mr. Freeman- said the only evidence before the 1 
court was that taken before the committing magis- 
trate. He then proceeded to dwell on the fact that 
the extracts which he had ju3t read did not warrant 
I the construction put upon them by Chief Justioe 
! Robinson. There was not the slightest warrant for 
believing that more than a moment’s time elapsed 
between the striking of the first blow and the strik- 
ing of the Bocoud ; there was no evidence to show 
’ that Anderson could have any reason io believe that / *' 

the fires blow had been effective so far as to relieve / 

him from the violence which Digges was using and /? 

I urging others to use; and so far from Anderson f 
having turned out of his course of flight to meet 
Digges sod atab'him, the evidence showed that they | 
met solelv through Digges and his party having 
crossed his path. Even the violence which Anderson j 
did use was not enough to save him lrom further 
pursuit. Although Digges was lying on the ground, J 
the slaves continued to chase him ; his capture 
seemed paramount to everything else ; even the lile 
ofJMgge 3 ; showing clearly that Anderson <J'.d not ^ 
tni'fjudge bis peril, and that the blow wliijjh he-' 
struck was indeed a stroke for his liberty.— 

Tue peril in which he was placed when intercepted 
by these pebple-y-the criiel and merciless torture he 
sraold -bwvo to traderga if- ho again- fell into the 
bands of his mifeter-was no doubt fully presen t to 
iiis mind. It could not be expected — it would be ► 
unreasonable, and contrary to all law to expect— 

■ that an individual placed in his situation should b# 
held accountable for murder, even though it were 
•true that, after striking the first blow and continuing 
bis flight, he did turn back on seeing the pursuit con» 
tinued and strike a second time. Mr. Freeman con-> 
tended forcibly and at some length that, under aL 
the circumstances, the homicide was quite justifiable, 

'or, at the most, it only amounted to manslaughter 
and that the Judges, who were the interpreters of, 
the law, could determine this poinf Without ref*r- , 
ence to a jury. It was a proposition of law and not 
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demanded from the United States, reported in 141 
Howard 103, in which this argument was used by the 
American lawyers. 

Mr. Justice Haoakty— Was there a h sheas corpus | 
in Kane’s case tr 

Mr. Freeman— Yea, my lord, a writ of habeas corpus 
was got, but 1 don’t find any decision upon it. Mr. 
Freeman then went on to say that his last point was 
that, by the treaty and our statute, the crime charged 
was to be determined by the laws of Canada. The 
. treaty contained a proviso to the effect that, such and 
_ /f : suc h things should be done, upon such “ evidence of 
Y . t /f criminality” “ according to the laws of the country 
■ — [in which the fugitive has taken refuge," as would 

justify the apprehension and committal of the party, 
.“if the offence had been there committed." The; 
.import of this language, he conceived, was very 
plain, and could bear no other construction than that 
which he had put upon it. There would have been 
some show of reason in demanding a prisoner; 
funder the laws of the country from which he 
had escaped, instead of under the laws of the V 
‘ country in which he bad sought_an asylum, had | 
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there been no Such proviso as this. The interpretation 

L_L!.L .La OUUf Tnaflna ka/) rrivfln tft tVtA WArdfl Wftfl. 
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which the Chief Justice had givea to the words was, 
he thought, opposed altogether to the correct mean- 
ing. It war not intended by the Legislature to pro- 
vide that a prisoner should have the benefit of the 



ordinary rules of eviden ce, for he would have tl»»t 
■under uny Investigation conducted injhis country ij 



was intended to provide expressly that 1 



[“evidlnce of criminality"— the facts, in olber wordf 




should b? tolly established aocoroing to our laws 
before he was given up. He would now refer to a; 
conple of rules of construction, adopted by' the 
(United States Courts, which he thought were impoi-- 
•tant in referrence to this subject. Ia 2 " Cranch s 
(Circuit Court Reports,” 390, he found the following: 
-“•Where rights are infringed, where fundamental 
prifltiples are. overthrown, where the general system 
of the law is departed from, the legislative intenlpn 






/ Ol toe law IB uejiHriea iruiu, iuu ickibibw® *“’•''** 

// /■/ J mv st be expressed With irresistible clearness <to indu ^ 

, Court of justice to suppose a design to effect such 
objects.” In 7 Mass, reports, 523, he read ‘The 
V natural words of any legislative act, according to 
the common use of them, when applied to the subject 
J matter of the act, is to be considered as expressing 

' j t he intention of the legislature, unless, the intention. 
• so resulting from the ordinary import of the words be 
repugnant to sound acknowledged principles of national 
policy. And if that intention be repugnant to such 









// 



ot— 

d ba / 

were y 
nine - 



^rinci'ple*» of national policy, then the import of the 
words ought to be eRlarged or restrained, so that it 



one of fact — to be drawn from the evidence 
whether Anderson had, or had not, been guilty of 
murder. The question for the minds of the Judges, 
he (Mr. Freeman) apprehended, wjs not whether a 

i jury might come to the conclusion that it was a case 
of murder, but whether a jury ought to come to that 
conclusion. Mr. Freeman's third proposition was 
that the charge should be first preferred in the 
States : and he contended that, even it the words 
of the -Treaty did not require it, as he clearly 
mmumwim demandic 
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may compat with those principles, unless the inten- 
tion of the Legislature is clearly and manifestly re- 
pugnant to them." Then, again, Lord Coke, m 8 
reports, page 817, said :-“The good expositor m*k«s 
every sentence have its operation to suppress all tbe 
mischiefs; he gives effect to every Wrd o ™ 
statute ; he does not construe it so that anything . 
should be vain or auperfious, nor yet •o^ke expoei- 
tion agaihkt express words, but so expowds »t 
that one part of the act may agree with the 
other and all may stand together. For the 
best exoositors of all acts of Parliament in 
^11 cases,’ are the acts of Parliament themselves-- 
by construction and conferring all the Wrt? °f 
tnuether All aots of Parliament shall be taken by 

a°f^sonable construction to be coUected out of he^ 

words ol tbe acts themselves, according to the tr 1 
Taten? and meaning of the makers.” There wae an; 
nther rule laid down by the BaroDS of the_ nxch 
uuer in Hey den’s case and to be found in 3 Report, 
P u _. - .7 follows :-^‘j!pLthe gurq and true int.r 
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What remedy 
'pointed to cun 
And, 4:h’y, nil 



9tatuf£3"In general, 

restrictive or enlarging of the Common ~) 

— " “re to be discerned and considered ; S 

iconiuion law before the inakiya // /S /s 
,t was the mischief amt d-lect " 

Vopimdb law did not provide V i. 

Parliament hath resolved and ap- 
sjlltMM pi' tbe commonwealth ? 
trtt? Vehson Jf the remedy. It wsi 
‘tben’beld'ti) b« tbe duty of the judges a» all limts to 
'make such construction ns should stiyiafta. the mij- 
afifcfand adT.rSfte th'o remedy, puttH^dowu all sub- 
tle Inventions and oyesi oSi4 »r «*y;iirtrBnce of the 
mischief, and addiug force and IfS to'the cure and c^Z. 
aedy according to the true IktenL^lf the makes s 
theact. 3 ’ The primary rulaja^l -<tojyu seemed to 
fct'otfre iutcalionct the potties; *>'ov, 
re emau) need hardlf say Jfnat the i fforta 
^ beer 

-"nat “that 
them tot/ 



H fWHB j^bad .been persistently 
fifed, -for half a centdfy w-more, agSmaftnat 



British ' governmefl 



which the people -ot My^eonri now asked 
do. NBt onljjwd the British people and 




govern-, 

ont stand against slavery, but^ 
jjarae and fame enjoyed by no. 
ancient or modem days for lire 





to sac: 
tb :f<1 

girt cotno-ffo ft UKTJrtent ficeiaion — a O.&deion 
ould (emancipate this mao and bid him go ft 
fro m .this t emple of justice. iu fho dignity 
BrilSE Slftijeftt, in the m»J5« • y of a free man. 

, v’Mr. 11. C. Camkiok said' be* appeared also on be- / 
, half of the prisoner. The Bret- point ■ bis learned 
tfriend had .diwuatod was the cjuestion whether the 
eyjraa entitled to the writ cf h »*>»<.< t&rmA, 
H^fSr. Cameroub thought thiie could bo- Tio qm 
tion about that, as that writ -hid been awfifed-on 
treaty on saverttl gppli e%fep s ie.-.»*fyng8- OnrsU 
a- -*• -<3 tute certainty- differed ITottvthe English Jet in id- 

ding to the words in thV commitment “until he is 



they hod «Ubj 

e principles. > 

mhlions of EgOney,. emancipated 
4heiy own ' celonies, but/ 
efforts wih foreign nations 
•--viand and by force' 
on the seai, to induce ’ them to do the same. The 
emanc ipation of the serfs of Russis, Which took^ 
place theother day, was initiated and Brought about 
through tto Intervenliojror ihfl donee, of England. 

And in tbmdape of all thia, was it to be believed that, 
in the treaty with the United States Great Britain 
had retrogaded. from this high position, so far as, 
without ar^y cbnsidcratian whatever to surrender the 
principle of freedom and liberty to servo tbe in- ^ "" r 
tereet of the slaveholder ? She had done nothing of 
the kind l-"r Thw> first principle of construction as 
applied to Ac treaty ahowedadsat it was fr&raeqfor _ . 

the very reverse object, even had they not the testi- 1 j,< / 
tuouy of ife framers to that effect. Mr. Freeman 
then read the opinions expressed by Liras 
Brougbafcv Ab'ngev, Uenraauj'Wfid others, On the 
tCreole affair, on tbe 14th ofrksbfuary,{184S${ which 



requieedibytbe demand hi the United Slates, " until 
■be isHischaigeef fry 



vuv vuivx.il M.atra. UUtll 

1 due course of law ; but tbfft baa 



£. ; . He contended that the , court could not 
•amend thp pomniitmofiry , *Sbr look 1 at anything Jbs- 
Iiiml it; and tbit if the commitment were defective 
the prisoner Erntthe discharged, -even though what 
was Mhind it, Was good. In Support qf this argr, 

, ment !jc oitfid ft OBba ia* Lovd -Dftnn\&a lipid 




considered tj 
demon with murde 



% 



ho read iff arguing the 



•Queen’s B. 
da Tic Leai 

mtherajjw! 
'imperial 1 

that thil 
people 
honstrui 
Queen’s 
that set 
be appli 
was — the' 



was en tere d. ia*» to remedy? It was plain enough 
that people committing offences of the description 
named in it Bought refuge and fled from justice from 
one ca^apay-'to the other; and this was thaevi! 
wh'oF'irm trcatj^i.rpejc at. This was obvlou- 
Now if fsdl effect cbuldfte gTvph' to the .statute passe 4 
in accordance with 
•was : ag(\'U 3 t.a 



,e Court of v 
the time 
jot3 MBn tge speeches 
-,- Lord I'l’ciitnerstoa and 
s under dl*u- >ion by the 
I edntehjfcrig, at <ulcli length, 
evidetiflb that the feeling of the 
uttcrly^pcOtfsed to such a 
■the ,Ohr?f .justice of,tho 
tfaw 9ncfr : ft -cUi 
case. Tbb, Second rule to 
the construgtldli of the statute 
hat vr^g to be reTneUfed ‘by, it. 






aereon wimi niurutii. 

S Mr. CaMIRok saii he aitJ^rocecdud to . 

|irguc_that ^ho ohafgapbauld Rave been made in the 



[. irguc.that fhe itafgaBaQUld Rave been made la the' _ . 77 



vol. U,page fid.) who eaid.thpt “ the statute must be 
cor ' .ru d by the rules of justice, not thoee of tech* 
nicftlljNJ charged’ meant 

1 .there, charged, ' r whiuh showed that uuless ..pro- 
ceedings were bad 'In the Uriktd_$tates the .inquiry 




& 






could not bo oMginated here. He referred to this 
case on two grdtfir.di— Srst, to Lbasr the raannerAu 
which the e&tnte w«j to be oonstmed, and seoond, 
S ^»that there. *as to be no more 'literal construction;! 
•"than the words would necessarily Import in tfioir 
I ordinary signification. In using "these words 
s y^rules justice as 'nndcretood. in a British ' 
vould ' apply to the nature of the act 



// 






'.charged »a .being tbe efTence ; and L 
jaocordlug'td^ouriaw that Ihd prie<#n6r [yHT reeistlng 
■ an (totagalnst his liberty; anj killedjfr 



Wbat wait the evil, he 'would ask, .which this .treaty 



_ tbe treaty, he §ubmitt6d tha$ it ✓ / 
easoa .toeay that the enlarged COh 




-the statute wad not; 



plaoed upqn those words when - 
expressed m irresistible clearness. 




' ■■ man in that 
resistance it could notbe called miffder ,'but must be 
reduced to .Manslaughter, wki(jb did norcomejyith- 
m the treaty. He submiij*^) t hat if there was the 
possibility of a doi^ifi^. regard to the offence, it 
must be given i^Cvor - of our owu law instead oi 
that of IbeMgfedEtutes, because we w.ere^cailed oa 
to givejjp^r pct.-cl who had tjljai a resident 
/ com^tjjffor sot»e_time. 

■/%P 

/ *^L »•’ -__J !■■■ 

Ora ye^lr couteruakeanV difference ; buf It was to 

,ad cShuo here for a lawful pur- 

was tna,d'5 clear that <Jiat which be 



tT'. 



Ichjjrge the point that an hour 



to be donc when the 
undoubted clearness 
m the treaty bein 
the court shoi 



legislature hud expressed with 
Upon the subject. The objec. 
uaily t^d'-liver up orimioais, 

L . , - - _ ^Jro Wither Jhe cousU'upflon 
■aught Wjje’ plrcrd. upon It Would uot do a wrong 
instead; of rCtaedyfng > kuown evil. He read a oaea 
from 7 Mass, rep , 623, to support the. argument ha 
advanced. The learned counsel ttfen read and com- 
me(fted%pon a portion of the 'judgment of Mr. Jus- 
tice Burns, and after citing a case where in a slave 
Stato the money of a slave, whether earned by labor 
or bestowed uponT.itn, waa held lo be, the propeitv 
e:?r,~'4te-fBr. gre y a n) proceeded to argue 
that that interpretation r.iiV'iip pn the treaty which t 
would require tUfe surrenaeTrrf HLw /n riaomtt' was 
never iutended by the British PhiliameWtu’d people 
The la#I he contended, was perlec .ly mutual, and 



liin thqynJSrqng ol' tbr j 



*tiv doiibt, thht doutii 
of iroe: 



Jie assumed t 
pose, tfbless It was in ad' 
bad committed was crimi 
“^treaty. 2 if 'there were 

/y should bo' In his favor, in f«vor_ of liberty. He did 
not think any subject of the United States, who tad 
DOtput-the law in .motion in the States haff a right 
S' to compto this country and by making a charge . 
here against a man tie maud. Ms ftuKender. 

•— *--«a5 a (^e B8*»*a - A '-* ,v — ° n ”" 



here might be some 
ted no farther than 
(JitHCultj’waa wi|b the firsf clause 
Btll 



based ifpou the 
that the act for 
must be a crirril 
should-. we be 



UU1 .down by PhilUmore 
bicb the pifson wka demanded 

both countries- Why than 



doctrine 
r Wbii 
irae I 



ih^uiTed to. givq up a mim who. 
iu the State from whencerlW'camc was looked u ; 
as a-teite. Iixtbe prappsition to' render hiinup, 
we mailt look updtr hifftaa p. maff. They whp demand 
'dbim ljoked tt^on him also ns a man. when he com- 



i.icoked uyq^ 

miltsd'Whit, According i U » 
'but when tWy made use of ! 
proceeds of his labor, tb#y 
thobghtof a brute anit 

thetfsclosed bis argameu., 
token tbe liberty qf referriai 



i man. who 
t.Iawf, d&i 
■ aw.Ml 



ered 

» $a 



t stood b 



him only in 
rood counsel 
“that he had 
of tb« 

■neb. Jf-in doing so he bad. used 
not to bftVe done, he hoped It 
1 'lu consequence ot the deep iu- 
this man’s cmc. That judg- 
and bis liberty and would 
apices grasp of the 




lice Haoartt 'temimibered tjmt there was 
3cotl»nd in which the poreiou was alaifiied , 



.Oh! 

force Tiftft# 

the tt^pry ; bMt t _ MPiB —M 

of our own statute, which departed apparen 
the troiny. He had looked Info therJHp? 
dition Statute .wkh'F?ance, and^^aoa that no pre 
oeeding efiuld be had in England ^untii commence^ 
in Franco. 

a case In Scotland in which the poisiou 
before proceedings b$d been taken ip tbaeouxiy 
where ihe offence v.as comnirttod. I 

Mr. Oai;eiio.s muL 4M texl writers on' the 4 Wh)e( t 
seemed- to Ahink i( ntoossary that there should br 
proceedings had- in tbe country where th* wt was 
.done. ■ Otherwise there might be a datenttou and 

we P conld not^)k Gpou fho aoonsed as a alavSp be- 
cause la.rthis ‘count rv we did not know anysiteh < 
thiog aa-a slave. V/e could only look upou^m as • 
a man; mid treat hi*, as a trfeman; andjjidbmmlP j 
tine the ackcbur-ed, a* a pereon who y; is ip dasge^ 
of being reduced tnTO art ate of bonjHge, pog«*»mg 
tbe right to resist even to thejjsdDdiug. oi blood. 'W 

we looked at sUveiy f-t ‘ be 

Mi its aurrouuding otrciimpfaticos. Tumi it would be 
found to was not to Wb considered as, a pereon, ^nr- 
exuse a pereon njtibus a man hiving aU tbe righ_- 
and attiibutes otTroedom. But m t he L mted State 
wca ojtfv a fh srtf 
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and it was eaid that Congress had no power to mace 
laws a Sooting the oharaoter of the slave ; so that it 

jStpqti B VI , - 

n’zed, and deularod ntnl aid void. He referred to ' 
the fourth point of jthe Urea Seotlpdccimon to sub- 
stantiate bis po^ifc .^jutveM also the follow; A front 
the same decisiei^reportea in n .Howard, page 60 j; ? 

<• RvcrV'cftizen has aright to taka with hiuqjuto the 
torrH#rwt&tnv arifo'-e «f PTPPMty which the const!- 

(?«pertj ; gjtd tile oonstitutioig ' ' 
recogniiee- slaves as property ‘ 



u pouugm oaeaoe. *«■=•*» 

vjObief Justice Draper said the Station was moral 
A teit Writer’s opinion, and ni-iat go for what it wat 

" ' -ew- « 

,T hai if a man was r.a* rccnir- 



, and 

gjrtb._ it was nof$adicii 

Jed as a riti --in and 

^considered as an’eaei 
ho kept hipt In sarvi 



a man wtas no*, recog- 
kap* in -slavery, he must 
antj^as ho^ile to those 
!e wn'en he resisted Ufa 



tat'«u 

of the-Cuite 
and pledges -die 

and 



CP 



Federal Government to 



1 , K<feoi> J 

OoDgrees cannot exerojwUanj. wore aotho- 
rity -over i^ojicrt.v of that .jtl- Bcription tilth 



it may conofitiaiiOBaliy oxercisn over property of an, 
i other kind. The Act of Congress prohibiting*; 

- eitisen of the_.tfoittd*States taking witiv bim hi w 
slaves when be removes tbe. territory - to reside than 



exercise of authority over pn 
not warranted by the Coastft 
of the slave to the territory 
freedom." In considering 
Britain and-tke Unit^iJyates. 
sc mqpt coMrdA'Vuc state or t 
two <v -tries. In the Unite®* 



Whiob is 
OEd.tHa removal 
itavno title to 
en Great _ 
r.Oameron. 

.3 known in the 
ates (every State- 
had separate laws ; and what might be atordey in 
one State might not be murder, in a not 




another, 
oflaws for the 




V/y 
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r In slaying Ms punuer, who, 

MissourUlftW, had no authority! _ y / quoting from Justice Best, Justice Story and eth 

ise wa» found in winch a slave \ * ^ 



one State might , . 

United States had a 

Government of the- District of Columbia, the forts 
and arsenal? of the'T-’eder*! Governnrent, and 'also 
it* territory ; and what was murder according to 
that code was declared to mean murder at common 
• late. It was so held in the case of tbcSTnited States 
against McGill, 1 Wash. Cir. Ct , 463 ; and be con- 
tended the xnnrder we had to deal with was the 
murder declared in that law, and not wbat might be 
t termed murder in the local law of the State of 
. Missouri. The prisoner could not be adjudged guilty 
of murder unless the facts showed it clearly, and be 
beld that a man who killed another in defence of his 
liberty was not guilty of that crime. He referred to 
a case in England where a writ for a' man’s arreet . . 
was directed to one person and another leceived and 
proceeded to execute it. The patty arretted deliber- ' 

Ittely shot the man down, and upon being tried it- 
was held that the mffenoe amounted only to 
manslaughter. He referred also io the case 

of Stevenson D9 HowelFs Etafo -JriaU, — 
in whicjL iter w«s held that 4 ‘ where si 
unlawfully attempts 10 ;. arrest auetber and 
, 1 s killed, the crimwttt most it manslaughter 
He argued - from this that the pris .ner was 
not guilty of murder la slaying his pursuer, who, 
unless wb recognized ~nHtpp 
to detain him. No casevra*, found do- Which a slave 
wa*. beld retyonsibie unher Brililh law fot any 
offence committed' necessary to assert his right to 
freedom-.;, and he (Mr. Cameron) thought the law 
laid down in Somersett’s case good law, and that a 
slave had the same right to assert Ais liberty as a 
freeman. He quoted from the hjdgment of Lord 
Mansfield in that ease, as follows ? — 11 The 3 tate of 
slavery is of such a nature that it is incapable of*-' ” I 
being introduced on any reason moral or political, ■'I 
but only by positive law which preserves its force 
long after the reasons occasion, and time itself from 
whence it was created is erased from memory. It is 
so odious that nothing can be suffered to support it 
j bat positive law- : wbate verf inconvenience therefore 
may follow from the decision, 1 cannot say this case - . | 

is allowed or approved bv the law of England, and 
therefore the black must be discharged / 1 Then, Mr 
Cameron argued. laps made io any state applying to S' 

slavery could not be acknowledged in this country; ■■■ 
and referred to Stqry’a “Conflict of laws" (sec. 

104, p. Mil) ip Support of the point— “ The state of 
slavery will not be rccoghwed in any country whose 
institutions and policy prohibit slavery. He also re- 
ferred to Cobb, who, in his work on slavery, p.l 2B, said, 

“If thepsidence uf the slave ia a new domicile 
be nnimo remanentk)- .ibwe can be no doubt that to 
' continue his status as a slave would be to introduce 
a new system of servitude violative of the policy of 
' his dom'ieBe where suoh a system is not. recognised 
but may possibly have been abolished by law, no 



IP e law, in-the framing, of whieijjie Had 
oice/whateverl He spoke at fbme further 
ite point, and went on to say that under 
Jkott decision the people of the .««,««* 
ad no right to legislate io any manner by 
Which - the property of anyfcltizen would be taken 
away. 'Now, he would assume that Anderson, being 
an esekped slave, had committed a murderin Canada, 
and fletjjaek to birwastar, when he again became a 
chattel, according to American law. The United 
Stated fial uo povw to give «p ohattels ; so that if a 
demand were mai- by Oanadwlor Anderson, he, 
could grilse nurrendered. SuSff would be the legal l 
effect, if*he Dred Scott judgment were correct; and] 
it seemed to him (Mr. Cameron) that if a slave were! 
a chattel and not to be surrendered by tbe United ' 
States^ he couy not be;ccflsidered as a person and. 
demanded by them under tbe treaty. He did not 
mean to say that a slave could not tbe guilty 
of murder ; but if he commiUed ao offence in 
the attempt to gAin his freedom be could not be held 
. as a criminal oy the law of England or by onr law. 
In interpreting tbe law of treaties Blaekstone in his 
commentaries (book 4, page <-7,) stated it thus ;■ 
“ No state will allow a snperlorlty'lu another ; th'er 
fore' neither can dictate or preserve the roles " ’ 
(International) law to the rest, but -\ch rulcyinusi 
necessarily result from tl.ov- principles of national 
justice In which all the learned ot every nation agreet 
or they depend on mutual- compacts or treaties be- 
tween the respective communities, in the construc- 
tion of which there is also no judge to resort to but 
the law of nature and reason being the only one in 
which all tbe contracting parties are equally conver- 
sant and to which “they are tonally subjects Bo 
that in construing a treaty, -the court' hadto-pons^er 
all the oircumatancss jjf it, and decide according to 
our own law, and rales of construction. Jlnd Mr. 
Justice Porter, io the case of Saul and his. creditors 
(17 Mariin's rep. 5CP, 595 and 096) laid do' 
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case ot Andrews and his creditors, Louisia 
469, and, proceeded to argue against the mu 
taw of Missouri being recognized in our 



authorities to sustaiu his views. He next alluded to | 
the speech of Senator Benjamin of Louisiana 
( sy ^ ; leaving the United Stales Senate — a speech 

sentiments of a poriion.of which he (Mr. Cameron)] 
adopted as his own, hot which coming from a Botfth-' 
y / J/ -erner who held a large portion of his race in bond- ' 

age, seemed to him to be monstrous wid abhorren 
to reason and common souse. - 

Some conversation followed' between iff. Or 
* and their -lordships upon tEe amenability to 
tbr^art, in which suppositious Tasf* 

.and dlsftussffd. 'W « 

Mr. ClMCWpN’ conclude d his arguifer 
that, accbrding Jo Blaekstone, life and lr , 
man’s natural rigtftq and Lord Chatham had declared 
that f‘ Whatever wa« a man’s own was absolutely his' 
own ; no man had a right to take it from him without 
bis consent. Whoever attempts to do it attempts a' 
wrOKg; whoever does it commits a robbery.” In 
reference to this language, who could say that this 
man, when he was claiming that which was hia owd, 
was guilty of a crime when be stabbed him who. 
' m&ttsf • 1* ' 1 ’m*‘ * 




'-zrr- 



conclusion is iq^iifest, that a master removing to a 
non-slaveholding state with a view to a change of 
domioUc, and carrying with him his slaves, would 
thereby emancipate Ahem.” If this doctrine waa 
' true, theioement Anderson put his. foot On our aoil 
it gave him his original rights, and we could not re- 
oognieemy law which wouW have the effect of re- 
ducing him back to a state of slavery. He then again 
read lrom Cobb — “The ingradients necessary to 
( place a slave in a state of ineurrectioMr rebellion -y r, ^ y i- 
are, that he should be openly resisting lawful author- 
* 1 ty, and that this resistance should be by such fore : 
as indicates an intention to maintain ft to the shed-/) 



1 attempted to prevent him gaining his freedom. Hei 
contended that Anderson must be discharged, tba 1 
/sr *-■ . was entitled to his freedom. If it was a crime 

.was one which wbb taken up,bfrail]iqns qf meuftuc I 
s whea they spoke some hqed should be given to them, 
w n / \ He meant to say that the opinion of the people 
^ d <SS ( should have weight in courts of Lnstice , not 
/ 1 that if^hoirR prevent their doing what udder tbe 
law they ought to do, hut hd-woqld say that opinion 
guided the law and gave messing and intention to' 
ihe law. It was undorjblediy the opinion throtigh- 
•out thelepgtii and jireadth of the Province that any. 
'.man who had stood In the position of a slave, and 
who had asserted his right, to freedom tBven to the 
shedding of 'blood, should not be given up. Tna* 
opinion should bebonpidered, though of couree it wa 
not to change the course of the court in judging ot 
what the law was. It would be bard to 'hold t 
Siilty^pf niurdei) knit that (hat iigail 
la be given 
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man 

should 



i given to his act in orjst-tbat he should 1 



given up to bondage and slavery. 

Mr. Justice Hjloarty asked whether Mr. Can 



ding of blood and aiguecQjmn this that Anders| 

1 in resisting Digges was in ^hellion and in killing 
him wag not guilty of murder, but of .manslaughter, 
and that his. offence was apolitical one, lor which he 



. -jrcr, was 

‘could not'be sntrendered. Assuming that somi 
those seceding gentlenien at the south shot Major 
Anderson and alter wards sought refuge in Canada, 
would we give them upS No’ for the offence would 
if a slave be considered as 



he 



be a political one. 
always at w ( 
ntyhe 



aud the law, 

Fav r r ■ 



laying aside all question of slavery, contended X 
yy -pr jf a man killed- another who wa3 arresting hint 
Kf ___ y violating some local law or by -law of Cai 

" ’ known in] Missouri, and sought a refuge 

, would be given op on demand. 

S / s.yx Mr. Cameron thought he would, b«eause be would 

S L, -7 possess the same rights as other people. 

Mr. Justice Hasartt— A b, that is the slave again— 
there is tlietlifficnlty. 

Mr. Cameron said that the rights of the slaves and 
the rights of freemen were so cflsakmETr, it waa 
almost tapossihls to givis any example. If thev tp~ 
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ugland lui ! 

up slaveB charg«&Vr-i:b crime ; and ibui'ui this par- 
ticular cta», it mu*: be shown that the offence wa; 
murder aceoidinffto my hnVs, imd all «,e circum- 
stances must her considered bMwfe surrender. 



Mr. f r.stMAS made a few remark? in si 
proposition that the treaty wa9 never 
apply to sieves. ' _ 

Mr. HodgiSK said he was not engage 
but would like to doll the attention of 
an extract from Boovier, a learued writer 
can law, which ho would like to read. ■ 



sort of the" 
Headed to 

case, 
iurt to 
on A inert' 

Mr. Justice HxoaRty said no doubt he wipuUl be 
able to lind the work in the library, and' could refet 
to it. ' •..m.- • c ' * 

Mr. EcclM, Q. C., said 'Mr. TTitrisb.i and himself 
appeared id^eptescat tl}e Auptiicw Ge^rul. As he 
bad stated at the’ opening of Mr r.-aeumrtl 
ment/F. wa$ the desifwrf tte A i terney General to 
aid the JjAObcr an f$r as be could do so co 
with his duty as toe chief law officer of th 
and to give him every facility in his power for pro* 
curing the judgment. of. ttre highest Courts of This 
Province. His learned Mead, Mr. Freeman, had 
p«d the Court a‘ very great length on thevarit 
ona points which he thought ♦ere material to the 
interests of bis client, and he (Mr.' E cotes) endeavored 
to follow him through the greater portion of his 
argument in order that if he heard anything from 
hisJOarned friend in the< naH're of a legal point he 
might notice it and answer him. But he must Say 
that both his learned friends appeared almost to 
have forgotten their position. They had seemed -to 
imagine that they were addressing the Speaker on 
the floor of the house on soma new law which 
advisable or neoesaarv as a safeguard against slavery, 
or were addressing some public meeting on the 
hardships whioh*the slaves endured. Now he (Mr. 1 
EcolqsXhajl no pamphlets, no Suti slavery books, no 
advertisements of lost slaves. He had . come into 
the (Jourt to argue a plum pifepwit'oa of law, j uqtl 
the same as if It were a matter of coutrart between 
two men, because he could not view if i.. sifiy other] 




eiUrt -trobahl; 

Id more aSWst- 



ipiaw 

P eadlrum (liiitt* cr 

avc found mo re Mi W and' naVtrtCa' 
ance to the Court. Now, the division which he made 
of the points was — 1. Wa3 the law oL Mis-* 
souii tome (idled ia to aid n determining the 
question ' bf'tnnrder, ..or forgery, or any other' 
crime mentioned in the ' Treaty ; if so, then, 
2 Did such a law exist ' there as proved 
by Halliday ; 3. Was Digges acting In obedience 
to that law at the time he was stabbed ; 4 ft Digges 



i met teg legally, then the Nsuestion of excess on 

; the part of the prisoner might arise ob'the trial, it a 
trial should take place ; and, 5, the question under 
the treety and the statute was not whether the pris- 
oner was guilty ot murder, but whether the evi- 
dencs of criminality were deemed. sufficient by the 
.justices according to the laws of tbis Province. He 
laid stress on the word “ deemed,” because the 
tieity did notjsay that it was to depend' on the suffi- 
ciency of the evidence, but rather upon what the 
justice before whom the prisoner was brought deem- 
ed seffieient. Now, as to the first head, whether the 
law of the foreign state was^o be brought In to aid 
•theiOburtin disposslng of the matter, the question 
was made a point of argument when the matter was 
before the Queen’s Bench ; and he. (tf. Ecclee) then 
contended what he would now contend before this 
Oonrt. Suppose instead of this being a case ol 
murder it cams under one of the other heads o! 
crime mentioned la the treaty ; suppose It to bo a 
case of forging soma instrument in violation of some 
particular State law of ond or. all of the United 
States, but which was not a forgotr cither by the 
laws of England or the laws of Canal*— what would 
be-the reside? That the accused should be at 
- Cprtainly. The crime of fofgewy was 
lityTand w»s it to bo used as an argument 
agates riffle surrender thak it wad not a forgery ac- 
cording to the laws of England or Canada ? He 
(Ejcclee) did not think such argument could be 
advanced for one moment*, with any reasonable hope 
of Us having weight with. the- Gohrt, because it was 
contrary* to all, reason. Snch a state of things never 
pouta have been intended when the treaty was entered 
inti. In a case of .slaver} , how could* they draw a 
distinction t L'ws of the State of Missouri which 
made elavery legal and Which rendered the traffic in 
slaveB as unobjectionable as the traffic in pork and 
bref.jnust be looked upon just the same a3 laws of 
the feqia State against torgery ; and it was no 
aneff® to say that because such laws were incon- 
sistent^* ours that, therefore, the stipulations of 
the maty must net rbe carried out. They must in- 
quire what was legal there, or how were they to 
know whether the man wai in the words ^ot the 
treaty, “it fugitive from' justice,”— a person who had 
escaped from the penalties ot the laws of‘ the land 
•which he had left. If, then, tbk Cmirt ,d Was the 
Queen's Bench had done, look at fha law of Missouri 
to know what the extent .of pigges’ authority was, 

I then the next question would be whether. Digges was 
acting ta 'obedience to it. A question had been 
hahM-nsJo the sjlfiuiency of the prftof of auc* ( a rnw 
^stini? 4 Well. bH he could say was, it had been 
proved in the same manner a3 all other matters of 
fact were prove^— namely, \>: 



, «Wliw 

'under the authority of which Digges had endeavored 
to arreBt the prisoner. He (Mr. Eoelei) understood 
it to be urged as an objection that Digges was 
arresting the man with the view of retaining him to 
bis owner and not taking him l^fore a justice of ,he 
peace, as shown by one of th» sections he should 
have done. .-Now the simple answer to this was that 
Digges’ intention could not be inquired into He had 
authority ttf arrest, and therefore the arrest was 
legal. His intention, in the face of the authority to 
do what he was doing, was quite immaterial This 
had recently been detewnined in their own Courts 
ia a oase of trespass, where a parly und-r 
the autBority of a landlord ’a warrant had efftered a 
.house foqthe purpose of turning the people out of D 
The question,, then, was the law as it was in proof 
before the Ooiirt sufficient to justify Digges as far as 
he went. He thought there could be no question 
about it.; It did not admit of argument. If Digges 
then, was clothed with legal authority for what he 
was doing, then came the question was any resist- 
ance to him justifiable, or were the consequences 
of any such resistance justifiable under any ground 
whatever ? That was a point, too, upon which there 
could pot b« two. legal opinions ft was as well un-’ 
derstoo’Aas the first primipje, of A B C. A resist- 
ancejto tegal authority was ’unquoationably illegal 
and if death was thacqhe^ofissj; k|uu Juu ud of 
Cesstry to murder. Tt was uuueceJEry t 0 q ll()te any 
authoniua ou that. Lead. ' 

should be of Opinion that the uR- tit r 
Missouri was not to be considered here then' cari 
another question. Assuming Diggs,, had no author- 




_ (rsrCuuff 
W the f.rata 

ity to arrest but was himself a IfespAsaer! did" this 
justify the resistance offered by the prisoner. Thev 
all knew it did not. : They alJ'JrLew that by the law 
of England and Canada, every man was allowed to 
defend his person and property with only jusi such 
a degree of force as the circumstances warranted 
But it he once exceeded, that, subject to certain rules'’ 
then he was deprived of that jutffication which 
otherwise he would have been able to plead From 



the evidence^ they saw,that Digges Was endeavoring 
to check the flight ofyflie prisoner and prevent him 
escaping from tuose whom, he (Digges) had himself 



1 put in motion. Under the eircnmsunces, very Utile 
resistance would have been necessary The 
levldence told them that Diggaa was a 
small man ; comparatively neak ; not a 
man who waa likely, without the pij of any deadly 
weapon, to have inflicted any injury upon the pri- 
soner ; or, in fact to have been capable, from lack of 
physical power, to have stopped him in bis course. 

So it was evident, as he had said, that a very small 
i degree of force on the part of the prisoner would 
*liave been quite sufficient for his purpose. But thev 
had it in evidence that, after he had used the knife 
once and made a thrust' which"mTgbt have been 
tfatal, he turned and inflicted, .another* Now he 
i(Mr. Ecctee) did not ask the Court to decide, if thai 
;was an excuse which deprived the neraon gu 
it of* any right, if hr ever hud. any; l mt he dfff'hsk 
it W decide that it ytav a question necessary to be 
referred to a jury te say whether it was so or not- 
Epw asTefarded the §eircrfi proposition laid dowft 
,br if iT, Freeman, that not only was liberty a right 
inherent inhuman nature, but it became a second 
mature to fight for, and that every man had the right 
•to protect his liberty to the utmost of his power, 
were no doubt such as they all agreed in ; but in 
•applying them to this particular case, he had gone 
all astray. Mr. Freeman supposed a Stats ofslavery, 
(such as existed in Missouri, to be something horrible 
and revoltiM; to all mankind. But he (Mr. Eccles) 
'.Could auggfct to him a series of questions which 
tnight arlsewn England. The Court was aware that 
Wr certain times it had been found necessary to press 
jjiato the Queen’s service, both military and marine, 
luch persona as could be laid hold of. Such persons 
being pressed against their will, they were bound 
jAist as much as any slaves, and were bound to fight,. 
u gt for their own freedom, but for their country. The 
which sanctioned tbis was still the law. 
Ijfqt beoame necessary to-morrow to onlarge the navy 
or th« & ra *y 80^ a sufficient number of persons were 
fiot to be found ready to volunteer, persons would be 
pegged into tbe service against their will, and they 
Jrould be made slaves to all intents and purposes, 
ppose, under such circumstances, a soldier or 
dor has some conscientious scruples in the matter 
: would prefer retraining peutral, and suppose in 
avoring to make sis escape the authorities ot the 
joy or the navy a* told to arrest* him, and in a 
juggietor freedom he kills one of these persens, 
jvrolt unquestionably he was a murderer. Such a 
f ase as this, bft thought, destroyed all the force of his 
Jearbed friend’s argument, and drove him back to the 
origins! proposition. He must come come back ulti- 
mately to tbs point, waa the law of slavery in exis- 
tence at the time bi the homicide of Digges, and at 
thfft particular place ? That was the question. Now 
■Alley all upev that aq far as the British army and 
navy were concerned tbe laws were much harsher 
than any to which his learned friend had referred. 
They knew that any soldier for a serious breach of 
liscipllne wa3 made a target for a regiment to shoot 
their bullets at. They all thought this very severe, 
but it had been found necessary in order that discip- 
line might be preserved, and discipline was as neces 
fcary among the slaves of the Southern Stales as 
among, soldiers and eailora- ff» (Mr, §ccles} was 
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they were before a Court of L w„t>ir»p!y to dLrrpL 
ami construe law all these’, idou - wits which thotr 
minds were filled should not I or. in j moment obtrude 
theihselves before them. Thor?.' He b- only aw**."- 
ed to the vety broad manner jit which Mr. Frcem.'.ft 
hud 'made 'the prbpo’ition that e-. c.-yiumi had a cg'u' 
to fight for his liberty, that it aunt he quVu 
liir liberty where the lew of tc ■ place entitled tut 
potadn to lilie rcj. So In this v ■*. Vtiut oueafijap was 
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reference to the law©/ Canada, 
when the matter wo® before the 
was not prepared ta t'.eat flic ra 
way ia^diich the '.earned Chief JufSece was.di3poij 
tartreatT"-. Dto lordltlfc gave more 'tflgkt'to the 
worde than he was deposed to urge in the argument, 
biit be 80ppo??d thet-hfe iordihrp was right. Tc- 
qaestion raised was-whethwr the proviso of the treat 
and (he wording of. tile act required thAtt ho evident 
should be sufficient according to our law?, or whethe] 
She offence itself aheald -be sufficiently oatfelishej 
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differenLconstj notion nponjt, and W 
seemed By.aH those whoTihd'wrHtptt.Ji 
in F.ngland— he'ihq^nt ail those copipt' 
— to hive been folly concurred in 
‘he supposed theirdordshijurwould 
" ' ’ V to wk evidence. 
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Bfeode, thenjt would not be evidence of Priminaiity 
“achording to the laws ot thih.l’iowince, " and as 
applied to tiris’cMe, the prisoner ccsQd nof be com* 
milted. TberJ.au! 'dimes of England hncT jits- arrived, 
and in speaking, of the Court ot Queetre Bench it took 
the same view ns the Chief Jowtiee.' IP was well 
imown that all who wrote for that VKluabls paper 
were man of the first class as law writers. She paper 
Which lie held in liis hand— [Uit- Leader ]— Contained 
! What ho presumed was a eorreet copy at test Article. 
True, as an article, it ooold not to quoted there as an 
•u thorny to guide the court, anv mor.- 
quqjed as authorities to guide the court 
ijlue, red, greeu and yellow books- and 
which his learned friend had read froi 
them, it eoytd be tinged- by him as 
ment. [Tho lear ued gentleman then read 
article in support of the views he had urged, 
he coold not understand the argomerfl of 
man that the wjtfiJ "inurdw; "..in the 
murder aooording to the laws of totH I 
He could not understand him unless be. meant that 
there could not ho a murder committed in either 
oountry unless it was equally a imirder. If dbne 
I under thh same circumstances in both counHics. If 
j that was hia argument, then there could to no such 
thing as mutdqr v arising in either oountry ;uniler a 
stai9 of thiega specially provided forbyaotpi par- 
liament. Take, for example, such a case itsan act 
bejngpaesed giving express authority- w * ©PUtoWfcof 
rStei Ocpaay other public servant, Uf diatrr-- — 
icfcrtiin Cliduinatances if they thought pr 
iuch a persoa tn a particular case did uis 
the person' distrained upon took down hie 
iQt the ofiicer on the Bpot — were they,!# 

Ht was not murder in this country, because 
not the same act? So. that was a: 
hardly required au answer. Most und or- 
der; in its original signification, was the aqi 
countries. That which was murder in the 
f j ta les was noceesavily murder here aval all 
wot M. "But if his learned friend meant tha 
cmtB'.ances under which homicide aqiounts V» mur- 
der must to the same in both, conn tries,., then the 
treaty would be of no uee, becaus® in nine-tiawwout 
oi ten homicide aftees ouj of aome^eculiar statnij«y 
provision which is iu force in one country apd^not 
hi another,. His leifued friend spoke of tijc P®?* 
of the" State to mako'iiich a law ns that which tv a®, m 
evidence. Well, he (tti;. 'Secies) never ' 
arajment before. It wi certainly entitled to 
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subject oi litigation, and. 
that tho person profess! 

twes a justice of the jic 

by producing his commiifeion from governmen, 
Bbowiug that he had acted, aud-lhe Conrt.prci 
he had done so legally. This wa3 a pronoshiba well 
understood, so the Coart could not do otherw 
than presume that un- Act of Parliament passed 
a foreign State was passed legally' and with prc_„ 
authojry. There was another argftmoatused io the 
Lav’ 'mnes, the paper from which he hail read, 
which had been urged in snpporTBf the prison 
this- case. The word “ person" which was net 
the Treaty was italicised, end this word- it wa» 
tended meant a fiee citizen who shareiptf tfcS 
tcction of the laws of the State j^naini slave Who 
was looked upop as % more* Chattel. This', was a 
point which he thought hia lear nedtfcfcnd might hrte 
pressed farther ; for lie thought if ever the case ®t;‘ 
decidedfc England, it wduld be decided on tl 
broad -baais that the slav^Swas not a (ree agent a; 
therefore could notgbe guilty of a crime \ arid : 
thctifght, after alT, tnal on their lordships coming 
a decisionwhe whpl* question would turn on tl 
free agency of the slave. The 6econd proposition pf 
his learhed friend was that tba evidence was not suf- 
ficient. He (Mr. F.ccles) was afraid the evidence was 

,° , a y, oi i g; fq ' fitni L 01 - HU f - jSiicii a r^iiim 

could be nothing clearer. The identfjy 
.was-beyvmdqriMttotrj til nffiTof the faofs w 
dispntabijk was ftuo that they were mere youttis 
who gavl| evidence • that sfevqral years had elapsed 
since the trantgiction of which they spoke ; and that 
their memories' could not be so thoroughly relied qn, 
as those of'olde'f persons. But at tb 9 same titye 
they must bear in mind that the child who saijr. 
father receive bis death blow was not likely to for^ 
get it. l’ut _ aside the evidence of tto slavo 
Phil — lay aside, also, tto_ dylo^- deularaJItp, 
of the father-r-fiSke sinlpry Ihe evidence of the bojs, 
and it is conclusive on the subject of the homicide, 
but not on the subject of the identity. That, how- 
ever, was established beyond question- by the 
witnesses. Now, he repeated, this case lay in a v 
small oompass. The legal construction of the trei 
was the first point to be settled, and that would 
more easily determined than the construction of m 
lordinary bonds *hd contract?. When the meani' 
of thaf was ascertained, they had to look to the 14 
of Missouri and- see what that was. That was vqry 



! plain from the evidence. They had to see wt 
Digges wqs acting under the authority of that kw 
when, in endedvoring to enforce it against a Blffve 
who was unquestionably twenty miles tram home ahd 
on the eve of e|cnpe, he received the fatal wound 
which terminated his life. Ifall these points were 
found to be in tho affirmative, then the prisoner ttas 
clearly guilty of murder, having escaped from 
justice on the other sifle, and has nothing to fall 
iack upon but the bare question of whether a slaye 
, is a sufficiently free agent to commit a crime. , 
j Chief J aerie, e,(>;; i ,-ira- inquired w be t her W h mt ua j q M 
Counsel bad nathiug t^say ou the ebj eg won gkkihito 
jf jh 
lean 
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place op the subject between 



the legft^iy oi tbejot, 

Mr, Ecnpus 
elieved, looked Into ! 
the court on the poiu^ 

Some discussion too 

the Judges and the learned Conbeel, but Mr.£ccbs,J 
while expressing the opinion that f"be.FarraunslI!ml(jl 
lave charged “ moedvr ' 1 or killing anS^qlayinjfwith. 
maHce afeuethought" instead of “feloniously And, 
maliciously killing and slaying," could not rapture' 
to say whether the warrant might be amendedpei- 
whether the order of re-committal ol the: Queen’? 
Bench rendered it good. 

Mr. R. A. Hariusjj; said the arguments in whjch 
he had to address on behalf of the’ -Grown resolved 
themselves into eight propositions— first, to deter- 
mine whether the act is crime or not, we must ftok 
the laws of the place where the act was done ; 
cond, while investigating the facis to see whether 
the crime has been comm tted, our law of evidento is 
to govern j third, that 19 slay an officer or othdf per- 
son having authority to apprehend or delaiif, is 
murder within the treaty; fourth, that we are bound 
to look at the law of Missouri and what has been 
done under it, to determine the question oi lqgal 
prjatody ; fifth, that under the treaty jvqjiave only 
to look at the fact of legal custody, aud liatPf 
‘right to Bit in judgment on the laws ol Missoq 
sicth, that it is for the magistrate hero to iuvestig 
not to try and determine ; "seventh, that if the ( 
tive ba surrendered we have nothing to do with 
cou»eqIienced*cf the surrender with regard 
trial, whether it will be Just or not,— that is, 1«<*—- 
sult has nothing to do with the judgment of* ibis 
Court ; and eighth, that whether the law of Mi=4 ur * 
is looked at of not the evidence show3 that if the 
prisoner were a white man accused, there is suffi Jent 
to put him on his trial on a charge of murder. jHe 
.(Mr. Harrison) admitted that no sovereign State S 
'in any manner bound by the local or municipal r 
’of another State ; and he admitted also that els 
was a local or municipal law ; bnt contended 1 
was one thing to be bound by a slave Jaw and ana 
’thing to look at incidentally. We Were not-' 
to look at it in the sense of returning a slave. 

[ slave eaeapedjhe was free, and wesw? re not ohlj' 
^recognize the right of his master ttnake him hack. 
Anderson waa not demanded by bis master ass si 
bat bj the United States for in alleged ctinje of 
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.That foEition had nol oetn-. maintaiipld universally 
. inffiiglaai There were caa’?a ev«n in, tj»at country— 
and tnodorn ceses too— whera^ she bfld not only 
i looked at the law of slaver^.hnt halipred it ant 
’ and allowed judgment* to fm wjspincffer own aub- 
! jecte for interfetipg with the righte ofilave-onners 
’He referred to the case, 1 Dodeoc, 95j and the case 
of Uotrig, 2 Dodson 210 ; also San tos fr wllUdge,.'! B.i 
T. repts. Oct. 13,11)00, page 1S5. contended; 
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ferredwthe- English stafnfe, in wb 
Out that the words were tr,ed indiscri 
[Contended (hat, all that was rt'qnirei 
person ahotpd be “ accused” of the 
would- suppose that ■“ charge” meant 
than “ accused”— that it meant t 
some aot done in the admiuiatrafion o 
there was nothing in the treaty fe eay 
■should be dop.e in. the (.filed Btatei , 

'where it was to be done; but if they 
statute strong evidence would be fount 
be done iu Cauada (sec. 1.) It might 
, the statute provided for receiving eopH !i 
ytaken in the United States (see. 2), bu 
‘versal application ft did not sav tha( 
copied u niusi" bo produced, but 
-be'-^roid^pc-d. .1 The' i»te#tio$r*t 
(bat iu oast* where the orig naf 
was 1s3ued>*«pou depositionsf thos i **- 
•eaigl '.t be producad;' but it di*J r>o .. _ 

they sfibulajR produced,-. He argyted'rifapug'-Mr taa» 
a'charge iy the Unitetf States asafouiSrtliAfor uro- 
ceedmgs in Canada was unnecessary^; Ip Je?ard (o 
’ .warrant of coramjlment, it was^ooittitifed that 
' Tdotectiv.e for two reasons — first, a®! ji did not 
i/ess’)- chargh.jjpe crime of murd<^;lans eecotid, 
seljie prieoffer was coiflmitted u4'if,dfecbarged' 
tfa>-dne course ot '. ,-y; ,iu^ jyi. until S«r4p4ced. As 
1 to WBrsi ohjeetfcnylfa was snlpUtelMftlTwas not 
I necessary iu a Warrant to have (be Bint .technical: 

I precision as ip an indictment ; and In^tivfhcre .the 
I warrant came into court conteraporfMj: kith the 
nktorari and the evidence the Court wful4l(bt dis- 
jgjiarge upon tjiis defect, if any, in the warrant. 

“ Mr. Jiiatico Hauartv asked whether the,Court was’’ 
tp look behind Ihe warrant to ascertain ihq jurisdic- 
tion of the magistrate. ’ , 

[ fir. Harrison said he did notjlook uponHt^warrant 
ai evidence tf the magistrate’s decisjo* ; he re 
ported that fo the Government, 

-Chief Justic Draper— dfow then sfialDwifj te tLat 
the prisoner has been committed for mnrd 
Mr. Harrison said he star ed with this ttrd^pillion v 
that it was not necessary to ht(.ve the saJoSnira-ticu-- 
laxity in AAvarraht as in an indictment; BejafefiHted 
that in an itfiictment it was necessary tomtfo the 
word "jparifer,” bnt in the commitment nirpre the 
Words “lnalteiously-and feloniously stab 
’ Chief dos lee Drapsr— Do they amounj*Wk»<jbarjje 
of murder. 

. Mr. Harrison— I f Anderson killed , vjit 



aforethought it was murder, but the diOiii 



malice 
1 y.-was t'd 

eiy whether the killing was with malice a fin thbr.ghh 
Both Hr, K caies arnkfiimsell felt verfe»tj«tto)b 
eed with the objeptlhn , huh, jjiere -*%w-nfflSV:g 
1 show that murder was not apiitvent on the-varrant, 
oven although the word was not there. 

Chief Justice Drapes said that might be,)but here 
they had certain words which Imported hue offence, 
that of manslaughter ; haw coflld tBtey ,-ify ihen that 



thfy nffporied another offence, which fc'oi 
been technically described. 

. Mr. Harrisok said the only thin^ infiic 
Intention of the magistrate was the wor 



m 



v cioitsly but be did not wish 
jiptfgc of the intention from tfcht. ; 
post, iocs were before the Court, ; and! 
not., only the right but was baund to 
them as to the value of the charge. Ob 
1 fie referred to the King against 'favlo 
JriponeUy and ftyaii.,3&..- it had V 






have, 

i*Dg the 
‘ i “mali-,- 
irt tq 

’beetle. 

1! had 1 
fcok Jo 
point 
others, 
5®d 



„ ternaia uatil 
:ei®» be discharged 
He felt very much 
with the objoetiQuB 
Tant, but •tvaa of the 
BCcartr of Queen's 



'to* waYrfliT twigi ifrtius* ir'dJd vmnm b 
ituce. He .subti^iea that it Wtei not oScets* 

Vfc} out Ibe ^videijfce, aud *' a3 authority 
■o show ‘bat it was not- King agaiwt Walter;, s 
«e;|et a, 75. It had Jar.!!* ben stated that the 
M:r*utWA=b:»d in flIOTol!<>wil»»tke treaty in the 
»«.’s ‘three to remVa until eurtenderea. He 
iolhfea out a ditibreffce between the English anti 
JanitiUnatatnUVon sM(9 pojivb In the first U was 
, “Hero to l .aifllo ibjtil tfelirereU .jrorsuOTftWo 
■tion, 11 whjle ops*. 

,__-*«rsfsruiAr or riati 
cca/d uy to due course ot la 
(iipitased, «e he hkd,3ai4,fes • 
j to the insuSBciocey of the 

ptaion. that the commitinuirt ----- 

.•nob supplied the defeixt in tbsxiriginal cammument 
Hr Justice Hagarty— 'C an you give us any 
ktstrity for that opinion ? '•* '* . 

‘Mr. Hass iso.v said he had loaned tor aathonly, 
C r trsi unaole to find it. Hefinished his argument 
ycemarking that he had no Ufcaire. unduly to press 
be case egainct the prisoner; 

Cuisf Justice Draper felt tb# Mr. Harrison had 
ocecaiy what it was his ditty ro do — to press eTery 
air t that ought to be pressed in order that the 
*W might be perfectly satisfied. 

Hr. Freeman replied very briefly, merely putting 
srward Again one or two of the arguments which he 
ad previously urged. —r-\ ♦ 

'Chief Justice Draper said the Judges would de 
ire to dispose of the case aaquicl.ly as possible, but i 
e was very much alraiif it would not be in their I 
ower to do so before the close of term, which was 
Srturday, next. They woultTnof however, feel it 
«-8=ar,f td go into the merits Cf the case should 
decide againsf the lcgall'y of the fprrn qfAht 
,U In this event, the • otisoner mf&nfHie 1 
. for judgment on Sitbtday. He would 
,»fy be remanded until then. , 

leWJonv* then rose at half past seven o'clock, 
Occupied eight |cmrs without any j 

E^LA^G 0 \f M (J RDER. 



REPORT OF THE i'HUL 

Jessie MeLaehlan sentenced to be Executed 



GREAT EFFORTS TO SAVE HER. 

A NEW INVESTIGATION ORDERED 
BY THE GROWN. 



i m r , ji^ 1 Tr 

ftlfence YK?y ’"plstSa w T ti>‘ FTi vi.TTi.Tj betftoot 

I door, which was locked, alitj key being gone.' 
He* then went into the pantry, tiorn tbo door 
of which hu took a key, applied it to the bed- 
j room door, which opoueu at once. On en-' 
'teriugthe room, they louaid.ivin a half daik-i 
ened state, the bunds. iAePc Wb windows ‘of 
the room were down, and the shutters half 
closed, 'lhe room appeared to ' bo in a state, 
•f confusion. Tfie seivant’o bed stood at the 
bock of the door, projecting about a loot or a 
foot and a half uom me wail. Ibe bed stood, 
along the wall, with its loot rowaids the kook o? 
the door, and its head towards tne window.- 
the back of the bed was those to the wall. On 
passing to the foot of tho -bed. witness discov-; 
ered the servant’s body naked^frum the small of 
tbe back downwards, foe upper part of, the 
body, including the heao'J^waf l.,iag with 
1 the feet towards thu : window and the 

head towards the oppOBiig side of the room, 
inclining towards the duo'r ■ in >a slanting direc- 
tion. the body was.coveto with some daik, 
clo hing. He txciuimed, ‘.Good Gad! here 
she’s lying here !’ or words to that effect His 
father -nud sou ri iterated similar words of sur- 
ptise, "hud said, ‘ ibis is't foadful,’ or some- 
thing to ihU.etlacf. He did n n rouch’the body, 
or remove fheTtlptbing "nrsfo wat , but.umno- 
diately ltft the to imTluu w. u; out to got some 
of the neighbours iu? Ho itilea in this, how- 



.aOs whictT0®Tfa3 'gonrjWlier brothel. Jebb 
MclDtosS, in April and May, ou his return frortf 
New York and Quebec,- by tbe “ 8t. Georoe’h 
and “ United Kingdom,” on which sfeamers 
ho had served as u seaman. She went ou tot 
say that on the eume» Saturday she 'topk to «r 
dyer’s u brown merino dress, 'o be dye# black* 
‘and a grey cloak to- be oleaued, both of which 
.'artioles ebe wore the previous n gilt wH e n con- 
voying Mis' Fraser home Oo the same Sam-: 
day shq sent a girl named Adams' with ja box tot 
:the Btatiou of tbe Hamilton Railway, addressed, 

| “ Mrs. Bain, Hamilton, ta lie till culled for.”) 
It was em. ty. She had intended that it shonli, 
lie at the Glasgow station, her in ention being 
to pat some clothes in it at the, s'alioiY 
when Rbe started on a visit she propoaid to pay 
to a Mrs.^Shaw at Hamilt n in n few pays, the 

1 1 m r 1 (n n> 




The trial and conviction of Jessie Mcl.iuhlan, 
at Glasgow, for the crime’ of murder, have 
caused an almost unprecedented excitement In 
the public mind in Scotland, and in Great 
Britain generally. Tbe case is a very mysteri- 
ous one, and opinion is divided as to McLuch- 
lan’s guilt. Meanwhile the press aie discussing 
the pros and cons of her guilt, and numerous 
public meetings have been held throughout the 
country for the purpose ot memotalizmg the 
Home Secretary for respite until further inquiry 
iuto the mysterious circumslauccs atteadiug tho 
case shall have been made Just before the last 
steam, r sailed, 'a mouster meeting 'or this object; 

( was held In the city Hall, and another also took 
^placo. in Edinburgh. The proceedings at both 
meetings were or< ei ly and unanimous. In de- 
ference to public sentiment, _the Crown had 
ordered an ofific at iuquiiy ioto the case, to dis- 
cover if any new facts could be estaldished which 
would entitle the coudemutd woman to the 
clemency of the Grown.-. Peu.ling .this inquiry, 
we propose to place betoie our renders a return 
of the facts, and of the evidence adduced at the 
trial. 

I DISCOVERT C P TUP. MCHDER. 

A person named John Fleming, accountant? 
occup'ed.a houte Iu bandy lord ..Place, Glasgow, 
but during the aumther his lamily resided at 
Dbnooti,’ and hj generally* visjieJ them from 
Friday to Monday morning Oil Monday, the 
8th of July last, after oue of these visits, about 
noon, .alter spending the morning at his country, 
home, ha went to his hjiusik which was occupied 
by his father with a seiVAiit named Jessie 
McPherson during his absence. His son, who 
had come whh him in the morning from 
Dunoon, opened the door, and what followed 
we give from his evidence at the trial : — 
y “ His 6on said to him, 1 Ehere’i do use sendjDg 
anything in lor dinner heie to day, as tho servant 
has run .off.yiiid there’. Yohou/ to cook.’ Al- 
luding fo the qki man; he -aid, ^He says he has 
notTeenherVince'Fiiday night and he added, 

‘ He sajs her loom door’s loekcU.’" She maybe' 

lying u«id for a’-'thatyjie ktStJSs ’ I his stats 

ment had surprise^! the witnes-', who immediately 
proceeded to inspect tno pu iiiises. in company 
with his son and old Fleming. 0 i going intoj 
the kitchen they noticed’ that' ho- tire was out, j 
.I s iw nothing to aitiadt-^ttp nuou. Fion g 



ever; as most ot toe geutlemeh' 

row wiro lro'm home, and one — a Mr. Dawson 
whom be met on’ pie siriiet, deetmetT'to enter 
the hou-.p, saying, ‘You’ve eaicl tnqugh.Jo 
frighten mo from toy dinner/ He sncveed^d Jn 
finding Dr.' Watsot), Noltti ‘treet, wn» accom- 
panied him to the hous’ Uu gong into the 
decease d’sTOOm, he (Dr. Waison) placed his fin- 
ger upon the body, und said, • Qairo cold *, 
dead tor some time.’ ibe police came soon 
after. Mr. Chr-stal, the grocer, likewise came 
in— then the police. He and Dr. Watson went 
down stairs to where the body was. The cover- 
ing oVer the body seemed to be a dark piece o 
cloth thrown over it rather than a dress. The 
body was not in a dreseed sm'e, only the dark 
cloth thrown over It. Boon after the police took 
charge of the house ” 

Surp cion undir the circumstances naturally fell; 
upon the old man, notwiibstandiug the impro- 
bability that a man, said to bo 67 years of age, 
would perpetrate such a crime. He was arrested, 
but alter a short time released ; a variety of 

-! a Annnnvmw lir.Vyg hOOlC th«i 

, who had fo 

— continued on th 

most intimate terms wt‘h the murdered woman. 
The principal links in the chain of evidence 
adduced against the woman accused, consisted of 
certain articles of clo'htng belonging to the de*. 
ceased, and which were traced a- having bee" 
sent by the accifscd a’oi g the Great Wester 
lUilw»y to Ayr ; und some silver belonging t 
Mr. Fleming, which she had pledged at a paw 
broket’s in Glasgow Hit b, sbaod was arrest 
as an accomplice, bu r finally the sr.tw was oen- 
sideicd us resting ou Jessie McLiichlan, who w^s 
committPd for rrtal-for the murder of Jessie 
McPherson Richardsou. 

JE8.1IE u’LACHLAN’S DECLARATtOK. 

In Scotland, when a perron is arrested chargjsd 
with a crime, the authorities examine the ac- 
cused, and take down what lie or sbe may chrjse 
to state with regard to the matter of accusation. 
The -statement thus taken down . Is called the 
piisonei's declaration. In tbe present cose the 
prisoner’s declaration was taken on tbe 14 tn 
July. She said she was 28 years of age, and he 
wife of James McLacblan, second mate of he 
steamship Pladda. She last saw Jessie McPher- 
sou in her owu home at the Broomiclaw.jon 
Saturdiy evening, ' he 28th June last. Ou ba 

evening of Ftiday the 4'.U July, about 
seven o’clock, she went to_.ste her 1 nd- 
lord’s agent, but, not finding him id, imnKdb 
ately returned home. Bbe was not again out 
of ber house till alter 10 o'clock, whet} the went 
out to convoy borne a Mrs. Fiaser, a eeangin 8 
wi-e, livmg in Audendon. She reached home 
a quarter past 11, and soon afty^went t 



clotbes-bemg tool heavy fm th’o‘ girlfto tarry. 

j She mistook. Mrs. Shnw’rf i.amp, Hnd made It 
Mis. Bain. ’"She did go to Himjtbn op the tol,- 
lowiug.Tue'-dey, and got the box lyiilg at that 

I 

v On tho IG'h July tho prisoner J. s 
lan was again examined. Jb " 

ty, pn made, she gave more particulars about the) 
box sent to Hamilton and her own visit . there. I 
Bhe also stated that on the 8th or 9th ot thoj 
mouth, she despatched to Ayr, by the Ayr rail -1 
way, a tin box, addressed “ Mrs. Darnley, Ayr 
to lie till called for,” and containing two silk 
dresses, two cloaks, and a plaid, which belonged 
to the murdered woman Jessie McPherson. 
These dresses, &c., were sent to her house from 
Jessie McPherson by a little girl on Friday the 1 
4th July, with a mosssge that they were to be ■ 
sent to oertain places to be dressed and cleaned. 
Hearing of the murder, she got frightened and 
adopted this mode of getting rid of them. 

It will be seen below that the ptisoner after- 
wards made a statement, which g^re an entirely 
different version of her connection with tne mur- 
der. 

THE TRIAD. 



On Wednesday, the 27 th September, the trialcom^ 
menoed. and an immense conoouree assembled, 
and after the usual preliminaries, the 
pleading “net gnilty,” a special plea was put 
to the effect that the murder was committed by 
the elder Mr. Fleming. 

The younger Mr. Fleming was thencxamln-^ 
ed, and subsequently his son, who testified to 
the occurrences of Monday, as already note 1. 
old hr Fleming's evidence. ■ ^ 

The following is the* evidence of old Mr. 
Fleming — * .1 

f James Fleming, residing with Jehn Fleming, 
accountant, examined by Mr. Gifford-How old 
arn vou Mr. Fleming ? I »nt y« r y “‘e; 

( 1 he question being repeated^) I am 87 y.em 
of ago the 9th August last. What is yourem 
Dlovment ? Iam employed in my eon 8 office^, 
generally useful, hanging ^. BD £ g ° l “ g t 
1 take charge of house property for my so . 
take charge of the letting of the prope ty hi^ 
ing mechanics for wpik, and so on. I hve U 
my son’s house, iu S .ndyford Plaoc. 1 J j 

lived with him for two or three years— all tuts, 
lived with mm w th<#To r V0 been ay0 0to pplng 



yott 

How long is it since she - left the 



• How long tsit since sue «*» — ]f 

Bhe went to take up a bit shop for h 

tana toll you exactly, but she went with an£ 
,ther comrade with her to take, p 
they sell’t grocery goods. 

Is that a few years ago ? Yes. _ , 

Then she carnc back to Mr. Fleming s a D am ; 

? How Ion i is that sinoe T Ye«re ago I rrokoru 

In July last my sou resld^ paH ot th^ ( 

Dunoon. He had B rt i Q Dun- 

part of tho week iu Glasgow, and part in 

Who had charge of the 1 h0 ’^ I L. ^t^Sandy-J 
Fherson ; she had the whole charge at 

Did that servant go to Dunoon T No. 

Wbat was her name ? She s a w e ^ « 
Sir; I canna tell you hex name. 

Is it Martha McIntyre? I d tie say it 13. 

Or is it Margaret MTnncs. 

: 'The Court-N> matter; she will. te 

‘^Do'you rememlier Friday the 4th of July h 

money of her own, however, in the house t at the . yo u ,br eakftxat to Byidyford -Fl| gJ 

itt«aep amouQtlpg to £5 10 *. the b^Iaucet^fc^m 






notgettiDg up agalu till, betv 
pight o’clock, ou Saturday mount g. Her 
a cnild tbree yeais of age, lep' in ned wit 
She went on to drtciibe bow tbe was oci 
till 12 o’clock on f aid BaiXml ty, when she 
to tho pawn tfifico of Mr. Luudie, to pawn 
silver plate, which she sa'd old Mr. He 
1 had brought to her the previous evening, 
after eight o’clock, asking her to pawn 
him. He said be was short of money, bt 
not wish his name to lie given, and direct! 

1 to pawn it in the name of Mary McKty i 
Donald. She obeyed these instroctione, at 
£6 10s or £0 15s from the pawnbroker.. I 
afternoon Fleming came and receive^ the 
i money, and offeted her £5 for having done his 
| message, requesting her not to mentioq it to' 
any person. She said £3 was too much, but 
finally accepted £4. I'hi* £4 she paid the same 
day to her landlord's agen*. Bhe had other 



i 




mornlug witil your « tfe.d g.'iodoo.v. 

{bie-.ikfaat that morning in ’Sar.dyford Blace. 

D d Jessie McPherson serve yon that morn- 
ing? Yes. j 

Tell ns where yon went on Friday ? She had 
cri throDg for three days with washing, and 
he was finishing the clothes and dressing 1 
[them. 

.fhat o'clock £ All her master’s shirts were 
a by, ond mine were finishing, and they weru 
Dglng on tte Softens at the ei-le of the tire. T 
came hi.mc to my dinner at the usual time, 
about f iur o’clock. 1 took my dinner, and after 
1 took mydiuner I had a custout of going to tue 
VtstEnd Patk to take a walk after dinner. I 
went np, and after a couple of hours I 
hack again. I was Unhid with cold feet, 
ae was no fire* iu any of the) rooms. I 







lo»f at the door. , mo alwma looking and weary- 
ing, wondering what had become ot Jessie that I 
»br. bad nor m uje her appearance, I stoppit in i 
Hit a gn 12 o' clock. I then thought 1 would go I 
kilo mo effi.e ; to I locket for the .dheekrkqfc. 

'and I got it on thei shelf in the" panUy. So T 
■ locket the door and went away to the office to 
1 Glasgow, and stoppet a wee while there, and 
then went nwu doon toe the Briggate to some 
property that I • had the charge o there . 
i There was a water-pips burst there some two or 
three days before that, and I wont doon tie see 
- if it was a' richt, and to see whether they had 
lastered it np ; it hnd to be plastered up wt 



t Lord Dear- - Was tha 
g Witness— A^s ; in t 
h-- tea by, I yoked, to read 
Spers i’ mf pouch, an’ I 



1 



gaed up a' was quiet, and n w appearance o 
Jeep. So this would be aboot twa o'clock. I 
didna go oot after that that 'night, aud I made 
myself some dinner, and got shot bye. And 
m’adiT me toa, an’fpoored it oot, an’ took; aboot seven o’clock at night the bell T| n jf' , 

aline wi’ me ‘ and a young lad cam to the door. He said he 

,v;, ' ? 'was frae Fafkirk. I axed his name, and hesatd 

it was Darnley. He said he had promised to 
call upon Jess when he c<m to toon. 

I said she wasn’t in, bo he went away. Ibis 

was just about seven o’clock on 8at aye] 

on Saturday night. Weel, my shirts- there were 
a dozen o’ them— they were on the screens on the 
side o’ the fire, I thought I would put them bye 
in a set o’ auid drawers I bad to put them in. 
The screens were lying in the kitchen beside the 
pantry door. They bad been laid or driven 
down. There was a pantry they kept their 
were either laid or 
upon It. So X took my shirts off 
the screens. There was a room off the kitchen 
that my drawers and shirts stood in. So I laid j 
by my shirts. There were two o' them marked ] 
i’ like blood on them. I laid them a by, and 



What o’cl 

Tock. 

| Ehe 
leap a 

i that in the kitchen ? 

the kitchen. Efter X go' 

„ I had always thel 

f pers i' mr pouch, an’ I was i’ (he habit o’ 
idlng them. Then I stopped till about half 

at nine o'clock 

I Mr. Gifford— In the kitchen ? 
i Witness— At-- the kitchen fire. About half 
st nine I said I would go an’ mak’ ready for 
\ f I then went to my bed up the stair. 

Jr.' Gifford— What o’clock did you go to 
,J?-~* 

, Witness-^lt would be about half past nine, 
Ed X left Jesste McPaerson workiu’ awa’ in the 
Slchen, ye ken ; an’ i’ the mornin’ I was wau- 
keued wi' a' lood tquee). 

iMr G'ffard— On what flat of the house was 

, four bed room ? 

W Witness— Tfao flit above the kitchen. I was 
Waukencd i’- the mornin’ wi’ a lood tqueel ; efter 
£t>at ollowed itner Jwa Lqaeels— no sac lood as 
the ither, but it was a very odd kind o’ tquocl I 
lteard. I jumped oot o’ the bed, an’ heard no 
Bore. All was -by i'ltho course o’ a minute’s 
jgme. IC'waVna past a minute till a' was 
atiiet. I J heard nothing an’ saw nothing. 

1 'took oot my watch. I was i’ the habit 
’a’ keepin" - it u»der my pillow. It wis 
Haio' ly about four o'clook, au’ a very clear 
MDormu’.' , Well, I gied awa’ to my bed efter X 
thought a’ wi- quiet. I thocht Jessie had 
rot b mobody in to stay with her. There was a 
body she^a’d a sister, aud wis Btoppin’ wi’ her, 
or else goal* ither body. So when I heard a’ 
was quiet, an’ na noise, I gaed a wa’ to my bed 
-again, and was’na lang in till I fell asleep aguin, 
fried I lay till about sax o'clock i’ the mornin’. 
'She used always to come up wi’ a little parritch 
v au’ milk to me i’ the morniu’ about eight 
] o’clock. 8he didna came that mornin’. X was 
-surprised that she didua come as usual, and I 
lay still till nine o’c'cok. Then I wise an’ put 
on my class. I lorgot whether I wush mysel' 
or no, but I went coon the stair exictly after 
that. I weDt to her door aDd I gave three loud 
m haps, an’nae answer ; an’ I tried tho sneckc’ ] 
The door — tho latch — an' tho door wis loci ~ ’ 
There was no key*!' ihe door, so I gned to tDc 



things in, and the screens were e! 
driven ower .upon it. So I took i 



I laid the twa on the top of the ithers. 
that I made mysel’ a cup o' tea. 

Mr. Gifford— When would that be ? 

| WitneiS — It wouljd be eight o’clock;, 



After 



,. o .... I'fewar-; 

, ayq thinking she wad 

i. X thocht if she had went 
or acquaintances, she, wad 
However she never did. i 
Be o’clock, aud then gaed j 
„ fllfllllp. __ made ready for bed. On! 
Sabbath morning the bell was rung, bat it was 
the milkman, and I+didn’t answer. 

Mr. Gifford— You suppose <f it was the' milk- 
man f i, tj 

Witnoss — Aye, .well, I made my breakfast 
; again — a cap o’; tea, and I biled a herring till t, 



rant. I looked for 
mak’ her appearano 
away wi’ any freenl 
mak’ her appoitranc 
I sat up till after n 
awa’ tae my bed 



that was in the door, and it opened her door.? 
And when he opened it he saw the murdered! 
woman lyiDg near the empty bed, and her head' 
there, with a shirt or white sheet coveting her,- 
aud a’ blood, and .her body was naked as she 
was born, downward, and ehe was lying on her 
face. So he was in an unco state lae, and he 
ran and got in some o’ the neebots, Mr. 
Chrystal aud some more o’ the neebors Tbey 
were in directly ; and then he went to the Police 
■'“"too, and the police came directly and took 
isoion, and Dr. Fleming and Dr. Watson 
called. Ihey were both on the spot 
directly ; an’ it was of no avail, you ken, the; 

! woman was gone ; but it was regular that they ; 
should be called. I made all my meals frae": 
Fri ay till Monday nicht. I used nae silver 
spoons or forks, 'exceptin’, may he, a teaspoon. 
(Shown silver spoous ) Is that your son’s 
plate ? Yes. Were these things u-ed in the 
bouse ? Always when he was at home the 
silver pi a to washed I took Done of the plate 
out of tho-house. X did not give any of it to 
anybody ou tbe Friday, Saturday, Sunday, or 
Monday. J kpow the prisoner. I knew her 
first when shewas servin’ wi’ John. That wad 
be abou thiee yeais ago ; but my memory’s no 
vera guid. X had Been her since she left John's 
service. She cam up alang wi’ her husband 
payin' a veesit to Jessie McPherson.’ I saw hei 
that night in tho houso in Sandyford X’lai 
That'll be a twelvemonth ago. She and hei 
husband invited us down te sed'nieir house 
and I gaed doon. . That Is a year past, f sa- 
her again since that. The Sheriff showed her 
tac me. I never gave her these articles or 
asked her to pawn tbem. I did not aee her on- 
the night that Jessie went amissing, or on the 
Saturday. I never got any money from her. I 
did not give her money on the Friday or Satur- j 
day. I have a little money in tho bank- £150] 
In the -avinga’ Hack, and £30 in the Boyal. ' 
(Shown pass-books of the Savings’ Bank and the j 
branch ot the Boyal Bank.) These books are j 
> mine. When I went into the pantry on - 
Saturday morning I found the wicket open. 

I polled it tae. It opened gtraucht out-i 
wards, and I put oot my hand an' i drew 
'it tae. It was a bit window made in 
the inside o’ the big window, ye ken. The win-, 
dow was open, else I wouldna hae gotten oot 
my hand to hae drawn it lae me. 1 (Laughter.) 
1 opened nothing, but just put oot my hand and 
drew it tae. 

Cross examined by Mr. Clark.— My watch was 
correct tin Sa.urday night. It- gangs verra 
reg’lar ; "when I waukened It was exactly four, 
— ■ aUjqe, clehr mornin' . I didna leave my bed 




When I was gaun fo the church thero was a 
gentleman, Mr. M’Alister, who was coming out 
of his own door. I spoke to him. Ihat was a 
I saw. I stayed till the afternoon kiik was 
going in. I took a bit of bread and cheese, and 
gaed awa’ tae the kirk again— came home, aud 
didna gang oot that niche ag-io ; and the lad 
Darnlev. tnat had ch’ J on the Saturday n.cht, 



state room door. The store room door and the 
tliut.r^AiTi rtnnr is n n i It? adjoinin’ each 1^1 fir 
low tor goih , ‘ doon 



T orn door 




d-teoio 

(bristly, an’ there's a nit wii 
,to the area for cle .nin’ the' window, an’ it wsb 
Utown open — standiu’ open?’' It didna used to 
ie that way ; I never saw it up that way before, 
fldrewjt tae and gaed up to tho kitchen again, 
tne fire was wake an’ X put on some coaid on it, 
us if was stilHbumin’. This was on Sa urday 
mornin', you know, After that, gentleman, 
the 1 bell was rung at the main door, and I gaed 
up to see who it was. I found that it was tho 
m xt door nvebor — I f rget bis name — his ser- 
vant, and ehe wanted the len’ o’ a spado you 
ken, frae the place at the back door. She said 
te me that their people were all doon the coast 
the night before. As I said, the was wantin' 
the len’ o’ a Bpade, so I gaed down to the wash- 
house to get the spade. When wo got down 
there the door was locket, and there was no key 
in It, I did not get the key, and the girl did 
hot get the spade. At the i»mo time, yoH jjeu, 
IThen I went out to get the girl thwipado, „tbe . 
back door was locket, and tho key in the ffitide 
Of the door, you ken. 

Mr. Gifforif— What o’clock was that t 
Witness.— It would be about four o’clock, Sir, ■ 
I th nk. After that Mr. Watson, the bakor, 
his van cime to tho door, tlie bell was rung, and - 
I gaed up. But I’ll tell you first of all about 
the m tin-door being Dot locket. (Mr. Giffmd 
"es, tell .us that.) It was rot locket ; the key 
'to In the inside. Tho door was on the latch ; 

sntbbed, you know, not locket. They uo 
one oot by that door — there is no doot ol f 
no so Mr. Watson, tho b-.ker, his, van oami 
. prtly after, after tho servant girl was oallmf 
for the .Shinto, nnd.tl'ook '.halfa-'n -i ,r “ 



V“If she comes oot Jo the toon will she oome 
this way?” ijn’ J said, “X suppose so,” 

was cornin' ‘o' the toon, ye ken. And 

.so he went away, and I had (n). more calls 
■that night,' I tliiuk,Jthat I reollectuof. I stop 
•pod up till about Yulf past nine, and I gaed 
awa* to my bed. On Monday momiog, wo had 
always to rise a Htile Booner. I bad, to rise 
about eight fi'clock*/ and gang thron.ih fho 
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ponies. Wo had two or tuiee pioperties that 
paid monthly. Sonio paid on one w,ibk and 
some on another, but wo hid to collect it every 
Monday morniDg. So I cam’ into tbe ottice, and 
gaed awa’ to codec.. , and got through tbem, 
and got what I could, ye ken. I went up to the 
office after hend, and gaed sff my cash, what I 
had gottea ; and then I gaed awa’ bums till 
Sandyford again. I think it wad be aboot 
atwixt ane aud twa o’clock. I couldna poiniedly 
Eay the verra time. And a’ was quiet— 
naething t »no a word, nor naetbing. I keut that 
Mr. Fleming wad be.-h*me ', that he wad come 1 
up the water in the morning, and that he wud 
be oot till? dinner, r-o anout four o clock, or 
may be after, uyoung John cam’ in, and his 
farther followed him, aud I tell’d him what had 
ta’ejx place — that I had not seen Jessie Mcrher- ^ 
,^on since X’riday night. 

^(At this stage of the examination the witness's 
S>n and gran Ison, who were In Court, werif 
paired to leave the Court.) 



tween S and -9 o'clock. The milk comes on the 
Mondays same as other days,- but X didna Deed 
ony that mornin' as I left early. I don’t re-^ 
member whether the milk boy ca’d oh Saturday^ 
mo min’ or no. As X sai t, I didna need milk on 
Monday mornin’, as I had to gang awa earlier 
to town, and there is a milkshop in our proper- 
ty in the Briggato. X went into that shop and j 
got a ha’penny roll and a mutchkin ®f milk, 
and tint was al! the breakfast I got on Monday 
morning. (A laugh.) I don't think the milk 
cam on Saturday mornin’. It’s aye brochtj 
tae the front door. I did not hear 
the milk-boy ring * at the front door 
on 'Saturday mornin’. I did not open tho^ 
door before I opened it to len’ the lass the spado. 

I afterwards opened it to the biker. Interro- 
gated!-— Did you refuse to take in the milk that 
Saturday morning ? X refused to take the milk. 

X did not require it. 

By the Court— Are you sure, Mr. Clark, that 
he fully uaderstands the qatstion ? 

Mr. Clark— I am persuaded he does, my Lord. 
\To witness)— Did you fay to any one that you 
did not require auy milk that morning ? Did 
yeu mention such a thing to the mllkboy ? • I 
told him 1 did not need it. 

I did n 

I would jist say to the inilktxy, ”, i ooEtnwi 
unv milk.” I oould 6pcak to the boy without 
opening the door. I think Heft it on the chain. 

I wailed some time before I went to the door; 

-uld go down before I was 
” " 'i^BtOfUw 
latch. Ij 

can swear to that. I beard the squeel about' 
— - ■ - odDuyiDea-lMH 






oed— I told 



.-Elimination resume _ , 

-net seen the servant since Fi 
•was astonished and rah[ _ ... B 

bis soA ran With Trim, *nd*nej and ho-gaed 
tho door and found the door loc ktd ; and he 



I wailed some time oerore i went, m 
It is likely that X would go down befon 
j dressed that morning. When. I firsts 
, door that morning it was just on the lat 
can swear to that. I heard ihe .squee- 
■ four o’clock. When I jumped off my t'e 
heard a tqueel I thought ii might w> ou toa 
street. Next there fol'owed tw^o 

X heard it was doon below. 11 V-ress. I 

I . ~ut-g 2 - 

I: 1 “P i 



was 
|nd I 

Toth 



may nicht io 
iy ijilwn the sti 



the tioise 



have had to_ 



tm y * iw 



*go~$o*n pr cfil for (he police.' Though she 
didna come back, it never odverted for me to 
eend for the police, indeed, I was looking for 
her bick every minute, always expecting that 
t-lye bad gone away wt{ some of her friends. I 
thoeht she woul 1 come back. It never occurred 
to me trouble or murder, or, anything of that 
kind— I saw no marks nor -anything in the 
house, neither on Saturday, Snnday, nor M on - 
[day. I noticed that my shirts were mmked 
k wben I was layiug them bye, but I never thoeht 
.upon murder, or any trouble of (be kind. It 
fnever struct me that there was onything wrong. 

1 1 mentioned to the Fiscal and them ihat ex 
amined me that I saw one or two of the shirts 
^marked with iron ore or some* hing like that. I 
thought that it might be blood. Darnley men- 
tioned that he was a friend o’ Jessie’s, but I 
never thoeht o’ telling him that she was mis- 
sing! I had nae business tae tell him. I never 
[told onybody ony hing aboot it. I made no 
enquiry at shops about her. I never hud ony 
quarrell or disagreement with her of any kind, 
i here was no milk taken on Snnday, Monday, 
or Tuesday. Sometimes I did not even open the 
door when the mils came. 

DEUCE or OTUtR WITNESSES FOR THE PROSECUTION. 

Drs. Watson, McLeod and Fleming, were ex- 
ined as to the condition ot the body. They 
ted that on the body there were nearly forty 
wonnda. The 'following conclusjpns were ar- 
rived at by the medical gen'lemen from a past 
YtntfUm examination 1st, th it the woman was 
murdered with extielae ferocity lePond, that 
her death had probably’taken place within three 
days ; third, that a severe struggle had taken 
plaeo before death ; fourth, that such an instru- 
ment as a cleavt-f' 8f a similar weapon hed beer 
used, and would most likely cause death ; fifth, 
that the injuries had been inflicted before or im- 
mediately after death ; sixth, that all the wounds 
ou the neck and head, with the exception of 
'"those on the nose and forehead, had been appar- 
ently inflicted by a person standing over the 
'Appeased as ] she lay on the gionnd ; seventh, 
Go m the degree of penetration of the wounds, 
it appears probabld that it was a[ female, or at 
least not a strong man who had inflicted them ; 
eighth, that the body had been drawn along *he 
obby from the kitchen to the room in which it 
was found, by the head, the face"* being down- 
wards, and the feetanil legs dragging along the 

• . 

gTChtistina Frueei-r-On. Friday, fob* Jaly, about 
malf-past nine o’clock, I went* to see Mrs. 
'M'Lachlan at her house in Broomielaw. I went 
out of the home aleng with the prisoner; we 
went along the Broomielaw, and up Washing- 
ton btreet, to , the corner of Stobcross street, 
where X parted with her. . rhe crossed the street 
'towards the G us bet House. It flight bo ten 
o’-olock , or five minnu.8, past ten, when we 
parted. I could not say what way she wa- going, 
she had pu a grey cloak and a velvet drab- 
coloured bonnet, and it seemed to be a dark 
dress.which 'she wore. 

J Mrs. Campbell, wto occupied a portion of 
rpri Sonet's, house, testified to the prisoner lea vmg 
the house, the evening in question, and to the 
'.following circumstances as having subsequently 
occurred : I could not say when I fell asleep. 

1 did not wake 'ill next morning, at half-past 
five o’clock. I was awakened by the crying of 
the prisoner’s child. I went into the prisoner's 
room, and took the child out of bed and dressed 
him. The. prisoner was not in the room. Ihc 
child was alone. " I dressed the child. Mrs. , 
M'Lachlan came in about nine o’cl- ck on the ' 
Saturday mom.og. She rang the bell, and I, 
opening the door, let her in. She had her own 
bonnet and cloak on. She was carrying a bundle 
—a lai^e^bondle — under her cloak. 

Did you observe her dress f I nolbod that she 
' had on a dress which I bad never before seen on 
her— a merino dress of reddish colour, and the 
back of it “pleated, ” and I think it was trim- 
med with bine velvet. 

Several witnesses were examined about the . 
box sent to Hamilton; also as to the box sent to 



videnceMwriH alscj'niMuced of certain articles ' 
w ilotbing stained "witu biood' being round in ! 
apart of-tb^ieouatry, -ia the vicinity of which ; 
'tbe prisoaeifohad been -seen, and u quantity of 
pl-ite -marked with the letter F. , the property of 
Fleming, was lound to have been pawned by the 
accused ou the night of the alleged murder. 

Ehiiteth Brownlie, the servant girl who 
called at Fleming’s on the Saturday morning, to 
ask for the loan of a spade, corroborated Flem- 
ng’a evidence on that point. He fold her that 
the girl Jessie was out. 

EXCULPATORY EVIDENCE. 

Cjooige Patou, a milkman, stated that on the 
Saturday morning, he called with hiscirt at Mr. 
Fleming’s door, about half-past seven . His boy 
Donald rang the bell, and it was answered im- 
mediately. Ho cou d not see who opened it, 
No milk was, taken in. He went ugaiu on the 
Sunday and the Monday, iind no njiljs was taken. 
D .uaid M vOaarrii-. the mil kma n s boVj_jJaiil 



opened tire door. He was dressed in b|ick 
clothes,’ and said he was npt for tfov milk. He 
had never known Mr. Fleming answer the bell 
before. ( , 

Mary Smith testified that 6be was in Jes.-le 
McPherson’s company on the 2Sth June, and 
that, speaking of Fleming, she said : “ He is 
, just an old wretch ; he. is an old villain.’’ She 
• said she would tell her mor^abept him’at an 
i other time, but did uot like to ’do so in the pre- 
f sence of the husband of the ritness. 

■ ' Mary McPherson, foster sister ofthe deceased, i 
[ testified to a conversation with deceased a month 
before her death, when she said that her health 
was quite broken with that old rnajn 
’ Robert Jeffrey, police constable^ipoke of find- 
ing a bag ia old Mr. Fleming’s bed room, ou 
which there was a spot whica he took to be 
.blood. He fouDd also in the room a stripe of 
cotton, having, as he thought, some marks of 
blood on it. » 

Alex. McCall, Assistant Superintendent of 
Police,” gave evidence corroborating Jeffrey’s. 

THB VERDICT. 

1 Tire presiding J udge, Lord Deal, on the fourth 
day of the trial, charged strongly against the 
prisoner McL-ichlan, and the jwry, after an ab- 
sence of twenty minutes, returned into Court 
wph a verdict, unanimouoly finding the prisoner 
gitiity of both charges, tbeft and murder, as 
libelled. The prisoner, on hearing Iho verdict, 
put her handkerchief to her face, and seemed 
tremnlcu3 for a moment or two, but she soon’ 
recovered her firmness. Daring the time taken 
by the -leik of Court-in makiDg up the record, 
■•she communicatecL.witlp'her counsel and agents ; 
and at that stage, when the J.ndg? was ready to: 
«pass sentence, 

Mr. Clark said that the prisoner wished to be 
permitted to make or read a statement, or that 
some ono be permitted to do it for her. 

Lord Deas said that the ptisoner, or her coun- 
sel for her, was at liberty to make any statement 
she chose. 

The prisoner said — “ I desire to have -the 
statement read, my lord, for Fimas innocent as 
my child, which is three years old this day.’’ 

Mr. Clark then read the following; docu- 
ment : — 

MBS. m'LACHL.VN’3 STATEMENT AFTER THE VBB- 
. .’ , DICT. 

“On Friday night, the 4:h July last, I went up 
to Fleming’s house to see Jessie M'Pherson. I 
had been up seeing her that day fortnight, and 
had promised to come up that night. We gene- 
rally arranged on Friday night for my coming, 
as she then had the most rime, none of the 
family bat the old man being at home ; and 1 
usually went late to let the old man away to 
bed, because, being of a jealous and inquisitive 
turn, he prevented us talking freely, The old 
man was always very glad to see me, and very 
civil any time he happened to be in the kitchen 
when 1 went to see her. I put my child to bed, 
at half past nine o’clock. I went up Npnh 
street to the house of Mr. Fleming in Sandyfprd. 
place l w.-nt to the front door, {and,. JgaM 
answered the door. She told me the old man 
’-was in the kitchen, bnt fgok me down Ft; 

The old mad* was sitting in thebigchjpj. ia iho j 
kitchen, when I went in. He said, ‘oh, 
you, Jessie! How are you T’_ There.. we a 
bread and choose, and a tumbler and glass di 
two plaice, on ike kitchen table. I sat dow 
on a chair at the end ol the table next the do 
Soon after tneoldman, without saying anythin^,,, 
rose and went up stairs. I give Jessie rimbottle 
I had brought. She filled out a glass of " 'urn 
1 for me,'part of which I took, and* then poured' 
'■ I • -self, an^ she took it, 
put away ”tb’e btitlle^n7rgTiss in the press! Soon ’ 
alier-the ^>ld man returned with a nottlc and , 
glass In hiB ilf anus. "'He felled out scarcely a ; 
gla«9 of spirits,' and gave it to me. I tasted it, 
and be loldl me to lafke it up,\b’u I did not, and ! 
- he poured the rest bopk. iutOf ■file botile. Jessie’, ! 
inf a displeased was , saidro hjrry that was not I 
t(i6 wsy.i .0 .treat a perton— tfoit he ought to 
send it. ryund. Us mid, ‘you ken, Jess, we 
have had twa, n. iiTt-j since the nuennooD’— 
that he wouidna uim’d, but tjiat Mr. Fleming 
had said before, when thoy were left in the 
house, that they had done , well in drink, and 
spoke about them using so mqch, although the 
old man said th.;t it h*d . fceeq need by young 
John, He added, ‘ DowforCT, if you baud your 
111 tongue, I’ll give yon half a mutohkin if you'll 
go or send forit.’ She foald',7 ‘ I’ve a tongue 
that would frighten somebody ^jf it were break- 
ing loose on l!»<njr' 1 he old man said some- 
thing as if to himselr, but I did notrhear what. 
He poured the whiskey into a tuuibjer on tbe 
taule, and handed the bottle to me, and at the ! 
same time gavajhy one shilling, and twopence, 
and made me (prjjonui) go out for half a inutrh 
kin. When 1 gofr'back to Np. 17 Ssndyford 
place, I opened the lane door, and .went in and j 
locked the door beJtiuA^me. I found the 

_T. had leftj 



■open, rknockedytriif recelvea no.answer, I tBe'n 
went to the kitchen, wimfow and- looked in.. 
The gas was burning, but 1 saw nobodjfl 
in the kitchen. 1 rapped at the *>- " 

lane-door key, 
opened the dot. 
door on ‘them _ 
kitchen, and put’ the money 
table. The o.d man locked it 
| in atter me. 1 told him the Jrlace was shut, ami 1 
I could get ■ nothing I then eaid * W here’^ 
Jessie ? It’s timed was goihfi’wway.hp 

went out of the kttbheC. ,1 runp««e 'to 

her, and I went.Out with him. When in the 
passage and near tho laundry Hop t, I heard her 
moving in the laundiy,' gnd turnStl and went in 
past the old miq,’ wb^silined at 8 fpgt inclined' 
to stop me. I found Jessie lying on the floor,! 
with her elbow below her, ana hbf-bead djwn. 

went 
the inat- 
tiho had; 

o VHHI - - - nose wiyr 

cut, and Bbe was bl> ediDg a ^neat d^O. There 
was a large quantity of blood , — „ 

was lyiik? between her chest and$ the fireplace. 

I threw off my bifhnet and cloak, and stooped 
down t» raise her head, and asked the old man 
what he had doue this to the girK fo?. He said 
he had not intended to hurt her. It, was an ac- 
cident. I laid her hair all down, and she had 
ho. hing on htr but her pol^a jind.btJr shif . l.j 
took n-jld of her'snd supported her iead, and I 
bade him fetch some luke.iarm wril-r He went 
out into the kitchen. , I spokf tifljer, and said, 

1 Jessie, Jessie, bow djd this happen?’ Aud shel 
said something 1 coulU not make out.' 1 ihought" 
ho bad been attempting something Wrong’’ with 
ht-r, and that «h<J nad been cut by foiling. He 
did not appear to be in a‘paeskMi B anti ,1 was it] 
afiaid of him. He came iyagSIn/ bringing! 
lukewarm wa(efj4n Ji corner dish. I asked himy 
for a bandkercliftf And some (fold water, as the 

\ in from j 
lr dfid bathed 
sbo said sbet 
‘ However ‘ 

the gitl ?' 

lemed to 



other was too — w- - 

the ki'cben, ai.Tl put back her 
away the blood fopm her tace, and 
was sore cut. I tail to tbe old 
did you do sueh,a thiDg as tha! 

and ho said he did nor. know, 4u« 

lie vexed and put about at what had happened. 

I asked him to go for a doctor, r byit he said she l 
would be batter soon, and he would go after ho 
got her sorted. The old man tnen' r Wcnt ben, 
the house ug«in, and I supported her, kneeling' 
on one knee beside her. In a little she opened - 
her eyes, and came jo herself, but vas contused. 
She understood -when 1 spoke to her ,-ancTgave 
me a word of answer no w and Iheiubuj I conld 
get no sxplanation of things fioui'Ber,.Ep I just 
continued bathiBg her head, 1 bathed it for a 
long time, rill she ’.got out of that dazed state 
and could understand better. I S-ked hegj 
whether I would cot go ‘or the doctor, and she’ 
said ‘No, s'l.y here beside me’ I said I. 
would. I did not ttquuR her much with epe ik- 



pi not ttquo 

ing to her at that time 



MRH| speak- 

While I was sorting at 



-C-i-iC ’ 
fide Jier, 



he” head, the old man came iutolhe room with' 
a large tin bisin wi-h water, an3 soap in it, and 
commenced wa-biug up where tne blood was all 
round about us, frying it up \iith a #r 

wringing it inter »bism. I hwlraise} 
iitjip, and was siitnig on tbe nio* hi 
Asme-WM near us, he weut do 
and spilled tbsit ,ii *’fo i l v i , k a 

nbtJpg'H- Hespillr'l tkew 

and the , lower pari of - , 
woie *ei through. Af-er Jessie 
to heisJlf, I tied a KhndkcFcirfh’. . 

man brought me at my reijua-t round it^ cut en 
the brbw. X assisted her to rise off the floor, , 
and took her over to a chair, near^tne bedside. 
Bhe was very weak and nustaidy her tee , j 
and Ishe asked me to. put her info bed. T was ; 
no: able to doiit, and asked The old nuin to help 
me. and we put her into bed just *s ; tbe yn-. I 
After she was put int< bed, I coutinucd tathiug 
away the blood from the n’a-e, which ooflnm id J 
bleeding a lifile. When put to bi4,,I look a < 
• ■ 1 ’ch was hangiotro 



kitchen back dou^.shut, thaj 



crotchet .night c.ip, whic 



and turning her eyes -o me, she i 
understood her to mean that the a 
doctor brought at present. She 
the morning w.s beginning to oreal 
T supposedTit would be well ou nil it 
oc. kL- 1 . Unlnf. and irr.idul 



-.ft r ,MHPPP igids PAlhe 

looking class,’ and put it on the top of iho hand- 
kerchief. Tue old m .n was drying pad reddipg 
up the blood and the water (hat had been epp ^ 
over where Jessie had been lymg^ 
had been put to. bed, she appeared to heget^Bg , 
weaker, and lay witn her «yea shut, and 1 wid 
to the old mau the doctor should be got now. 
He came and locked at her, andjard^ P.W 



‘ No,’ 1 
jbt wisb.a 
fbeaj till 
ji nil. as 

e o’clocihJ 



' to geV 

tbat lie,, had .pat 



tha teapot 



8he said he was a Blend, and she m 
name, hat I can’t rcinetnb r it, and 
mau left with him at (oar o'clock i 
noon of the Fr'day she spokeiof, and 
not roturn till eleven o’cluek, w' 
J.ipsy. Hea-kcdhirto help him o 
■coat, which she did, when the went d. 
ond to bed. Between one and two in 
nog;, 1 he came down to her room, and i: 
*her into the bed, uud tried to use lib 
hor {/that she made an omciy about I 



Buppoaed for her. He wis 'out and in 
Bevcral times, but ' af er wards cimo qpd rat 
'down at tha bedside, and remained tJjFre till the 
Tose. I waB only twice in the kitchen .during 
this period— once when I went in tor water to 
’her, andionce wheu I took my boots and stock- 
ings (which I took off after the. water was spilt 
;on them) to the kitchen lire to dry. She told 
me that, on a Friday night, some weeks ago, 
(there was a gentleman in the banner who had 
remained all Ihuraday nigh»in it, and until the 
Friday afternoou, when be left, and that old 
Mr. Fleming had oonvoyed him to the station. 

loned his 
t the old 
e alier- 
hedid 
c was. 
1th hi - 
stairs, 
ie ntern 
aiongsido 
ties with 

{/that she made an outciy about it, and was 
angty then and spoke to him next- morning 
.aboubit, and said she would tell hi.-r eon, her 
m infer ; that ho begged her to say nothing 
it his having done so, for that heiiad come 
heme the worse for drink ; that unlas for i he 
drink he would never have dene It ; that there 
had;beeu words between them ever e pc-* 1 that 
the old man was in terror in case it would ever 
come out about what she had told mej and that 
he -had offered her money, bat that tor her own 
character she never mehnt to icll Mr, Fleming : 
upon him ; but sho said she was going to Aus 
trails at any rale, and that she was determined 
to make the old rascal pay well before Bhe left, 
ofitl she would make him pay for this too. Sho 
said that after I went out for tho half-mutchsin 
they had a great quarrel, and ho was Very angry 
' .use he had thought when she said that about 

inting a 
ords on 
when it 
left the 
uneasy, 
er petti 
truck by 
ou leuv- 

g the kttohen, ana he was uyung t»nd usiDg . 
ud language to her in tha looby utter sho w»s 
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ir tongue breaking loose she was 
threat to tell me. She said they had 1 
the same subject during the day, an 
began again on my going out, shf 
kitchen to take off her stays, which w. 
and that she took them off, and hac 
coats untied af'er tj» it, wheu she was 
| him. She had given him sonio wort 
ing.tbe kitohen, and ho was flyling 
'old language to her in tha looby utter 
pthe room, ahd sbo was giving it nim back 
* " loosing her stays ; and that when she was 
in'dfioing to take them off she went and 
ul the door too in his face,' and that ho came 
hate I y and struck her in the face with 
.something and felled her. What I have B'a'cd 
waf told me by Jessie during tho time I sat 
4ith her. It was not told me all attonco, but 
it is the substance of what rhe said; We dirt 
not speak ou any other subject. She t$lso a^ked 
me ji she was badly cut, and I said ehfr was, 
ShfkWhJ jvheujlie dxctcr ciiuetn dUviaomi 
she would need to tell him some 6tory or other 
how she get it. I asked the old mao onoe when . 
he came into the room how he had ever allow 
ed himself to be provoked to strike the girl 
after his own doings with her. He did not give 
me a direct answer, bur just said, it oouldna be 
helped now, although he was very sorry, but he 
j would make everything right to jets, and make 
up, for it, as Jess very well knew, and il I would 
never mention what I had Been, he would hot 
forget it to mei I said it was a pi 1 y I had any- 
thing to do with it, and that I did not know what 
to do, as I had left my child without anybody 
in charge of it. Jessie suid the lodger would 
take care of him; that I could go away before the 
doctor came, but that if she must tell about this 
in the morning, or when Mr. Fleming came 
home, she was afraid she would just have to tell 
' who did it, and why. This was before the old , 
man, who said 1 No, no, JeBS ; ye'll no need to 
do that and begged me never to say anything 
about this matter, HDd he would put everthing 
to rights. I said I hud no occasion to speuk of 
i’, and jl promised ntver to meuiion It, am! 
J»ie mid he oonhl take their own wa; . He 
would not rest content till I would swear it, and 
ho went up stairs and brought down the big 
Bible with a black cover on, and In presence of 
Jessie he made me swear on the Bible, by the 
Almighty God, that I would never tell to man, 
woman or child, anything I had seen or heard that 
night between him and Jess, and he said he 
would swear never to forget it either to her or 
me. He said that he would make her comfort- 
able all her life. After this he sat at the bed- 
Bide. About three o’c ock , I would suppose it was, 
Jessie told him to go aw»y ben the house. He 
said he was very weel where he was. She told 
me she wanted to ru e and make water, and 
Bhe got up in bed. I told him to go away for a 
little, which he did, and I hel ed hero.it and 
assisted her. She said alter she, lose that she 
felt very stiff and cold, and if she could get ben to 
the fire. I put a blanket around her, and called 
to the old man, and he and I took her ben to 
the kitchen. She walked ben, assisted by us, 
but I think she oouid .have gone hersel f Sh e 



small piece of carpet. Tue old man 
ding went ben to the Wild room and dough* 
the pillow a ,d bed clothes, and 1 put the pillow 
under her head, and the blankets on her, and 
tucked them in below her. Some time lifter ; 
that she fell asleep for a while, but wakened, 
and complained that she was too near the fire, 
and moved herself, with our help, without ris- 
ing from the floor to her feet, away from the 
Iront of the fire, and turned herself, so that she 
lay with her leet in towards the fue 
and her head further fiom it, and be- 
tween the table and the press, or in that , 
direction. She lay in this position for a good 
while. The old man was soinc imes about the 
kitchen, where I remained, and sometimes going . 
about the house. He was ben iu the bed room 
more than once. After lyiDg there in the 
kitchen a considerable time, Jessie got restless 
and uneasy, and complained of feein g worse. 

I i bought she waB getting sick, and 1 I td igbt 
her water. In a very short time I would tup- 
nose at this time it would be between 'our or 
five,) she got worse very rapidly, and she said 
to me ro go for a doctor. Wt h that 1 drew on 
my boots and went into the be > room, and 
tnrew on tne French merino drts*, wh'Ch was, 
hanging there over my own, as it was all wet 
and dr gglert, and I put on my cloak and • on- 
net. As I came out of the bedtoOm the old 
man wu cointog dowu the stairs, and I said to 
him that Jes-ie was very ill, and I wa going for 
a doctor, wh.re would I go to? He said he 
didna ken wbe*e any doctor lived near, but wait 
a minute till I see how the is I knew there 
was a doctor in thenei. hhoiirhood, and without 
waiting for him, because 1 ihougbt he did no 
want a doc'or, and I wished one brought at 
once, I went up stairs to the front door, bo- 
found it locked, and the key was not in it. I 
went down inro the kit-ben again, and he was 
leaning over Jessie with his hands on his knees 
look'ng at her. I went forward and asl ed him 
for the key, and saw that Jes-ie had become far 
worse than when 1 left her. I thought she was 
dying. She appeared to bo inseQ6ible, but not 
( dead, as she was movii g It was the first time 
I haught she was going to die, arid l saw the 
girl was dytog, tmd 1 insisted ou him letting me 
out for adberor. He said he-tooald upt. He 1 
would do fcuj his own time, t said l would not 
wait hi3 time ; I weed get 0* wo-d, whe'hcr' 
he-would-or upt, and wjth that I wenf up stairs* 
again and into the parlour and. opened. the shut- 
( teis ahd put -up the Ji.ck' window to see if I 
could see anyone ettaiogWbou*. the back of No. 
10, o# the other homes, hat - saw no one. Leav- 
ing the parlour to go into the dining room to 
look" Gift In front I heatd a noise in the kitchen, 
and I turned down stairs as fast as I could, and 
as I cime in sight of the kitchen door I saw the 
old man striking her with- something wbich’l 
saw af et wards was the mea' chopper. She was 
lying on the floor with her head off the pillow, 
a good piece along the floor, and he was strik- 
ing her on the Hide of the head. Wheu I saw 
him I skirle out and r n forward to the door, 
crying to him, and then I got afraid when he 
looked up, and i went back up the lobby and 
part of the stair, where I could not go farther, 
as I got very ill with fright and palpitation of 
the heart, to which I am subject. My nigat 
was caused by hearing him coming out of the 
kitchen, and I thought he meant to murder me, 
and I stopped and leaned or held to the wall od 
the stair without the power of moving, and be- 
gan to cry, ‘ help, help.’ He came to the s air- 
foot and said to me to come down, he was not 
going to meddle me. I saw he had not the 
cleever in his hands as he came ; and 1 crird, 

• Oh ! let; me away. 1 He said he would do me 
no harm. I said the girl is killed, and whut 
was I going to do, and entreated him to lot me 
away. He came up and took me by the cloak, 
and said that ‘ he kent fra« the first she 
oouldna live ; and if any doctor had come in he 
Fleming) would have to answer tor her death, 
for she would have told.’ I was crying, and 
sard, ‘ Oh. what am I do, out of my house all 
the night, and Jessie kil ed.’ He said, 1 Don’t 
be leart, only if you tell you know abort 
her death, you will be taken iu for it as well as 
1 ; coma down, and I can never be found out.’ 

I went down to tho kt chon in great agitation. 

I d.d not snow wnat to do. I was terrified be 
cause I was in the bonso and saw the body 
lying there, and myself connected with her 
death. He said, * My life is in your power, and 
yours is in my power, but if bo h of us would 
keep the secret it never would be found out 
who did it, and that if I would inform on him 
he would deny it and ebatge me that I did it.’ 
He said it was as much as our lives were worth 
if either of us would say a word about it. Bo he 
bade me help him to wash up the blood from 
the floor, bat I s id I could not do it it I sh"uld 
neve* move. He took the body by the extern 
and dragged it ben into the laundry, and took 
the sheet and wiped up the blood with it off the 
floor. Tho eheet and the blanke'8 he bad 
thrown np off the floor on to the end of the ta- 
ble, and when he ook off the sheet to wipe up 
the btcod, I_6a» the chopper all covered with 



at mv bio- 1 P 160 ' 1 W 11 * beneath it, or else it tollt out ol^ 
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let me go away, ana I would .wear never tbreveyl I 
what I had s en, in case ot being taken op for it " 
mysel. as well as him. • He said that the best i 
way would be for him to say that he found the ] 
house robbed In the motniog, and to leave the 
larder window open He Drought the dresses 
from Jessie's room into the kneheo, and said 
that it I would take them away and buy a box, i 
and take them by some railway out of the way' 
to some place, oi to send tho box to some ad- 
dress by the railway, to be left till called tor, 
that it never could be found out what had be- 
come of the clothes. He said that 1 knew very well 
he liked Jess, but he was sure that from the I 
first she was not able to recover fiom what he 
t had done to her at first, and wnen I asked him 
' what tempted him ever to strike her, he said I 
knew Jess had a most provoking tongue, and 
that the had been casting np things to him 
and he was mad at her. That ne bad no power , 
of speaking whiles when she wa< at! 
him, and that he had just 6trucki 
her in a passion ; and that even on' 
tho Sunday night botore he bad jast been on the 
briDk ot doing the same thing to her. He 
‘dichted’ up the floor and the lobby with a 
clout, and took beu the blankets and the sheet, 
and tho hacking knife, and the bit carpet j 
into the bedroom. He - came back, and 1 
burned something, 1 do not know what 
— clothes of thr girl's. He got tome water about ' 
the sink in a tin buein, and waahel himteif.i 
He had taken off his coat, and was in his shirt 
sleeves since after the time he killed the g iL 
His 6hirt waa all blood when he took it off to 
wash himself, so he pnt it into the fire He put 
on a clem one off the'tcreen, and went hen to 
his own rootu and changed his trowsets ai d 
' vest, I think. He then went down *o the cellar 
'for coals, bl oughi them np and put th. m oa the. 
fiie. The belt iarg. He bade me open, but 1 
saul no, ‘ IM not go to the door, go yours IL' 

It was ihe milk boy. The old mau took to ju, 
tup wiih him. lie was in his shirt sleeves wee 
he went up., bn', in a ooat when he cure dow 
again. He brought no milk with h.m. Alls: 




cent street, and nooofly.cji 
Bsid I had btftte; no* pa Vo >, but put it aw iy-, 
in some place with tie ..desses/ He tdldine- 
that I would get a tin bfcx in an irbnminger s i 
for 6s and to lake the tlirogs through to Klin- , 
burgh where I was not known, and find some ; 
water where they oortfJ<beeapk and never heard J 
of. He took out his t nrse and gave me £1 7s. , 
I consented to tike ,the things, and promised 
never to breathe a syllable of what hat passed. 
He said if I did it wonld be my life as well as 
his, and that he would set me up in a shop and 
never see me want. I went ouc from the house 
after eight o’clock,, it might be half past eight, 
taking the things in a bundle. He opened the 
back door for me, and came down and opened 
the lane door with the key. I wen’, along the 
lane westward, and h*me down by Kelvin grove 
street, along the Bromielaw, wh-re 1 ice* ly.be 
people coming from their work, uud 1 wru* up 
Washington street to avoid them,’ snrt d ,wu 
James Wat' street again, and in by the back 
court into my own cioso by the court door, ana 
up the stair, where Campbell let me in. 

(With reference to the a ove statement, the 
prisoner’s 1 tw agents have published [an espial 
nation to the effect, that, when they first vim ed 
her, her i-tory was mbitantially as given in horj 
first declarations ; but tha subsequently, on be- 
ing informed of old Mr. Fleming's discharge, 
she gave them as hob ^tount of he transaction, 
the substance of the statement read a ter tae 
trial. This was as far back as the 12th August. 
They thought It best, however, for the 
oi deence, not to admit that she wis^mjlie 
hou eon the night of the murder.] >. * 

Tint sbrwos. 4k • * 1 1 

1 After a short pause, -J* 

■ Lord Deas proceeded to pronouui* sentence 
upon the prisoner. t - After recapiwU'tt'g the J 
facts which the jury had found tttabltoiod 



said : — Everything 
lgment 

'biave beeti able 



done for you that talent and judgment oouid doj{ 



and after all the attention tne^have tou t 
to pay to the case, you have been found guuty . 
by the unanimous verdict of the jury, m w ‘ t 
I entirely concur. You cho,e to put m a defence 
to the effect that a gentleman, wnose character 
np to that time has been unstained, was toe- 
murderer, and you were not the murderer, 
have chosen to repeat that statement now wUh 
all the details to which we have now listened - 

The Prisoner here ejaculated— ^ 

Lord,” but was prevented from proceeding Iu 
thi.r by the constable bedWe her touebmg he 

to be silent. , . ,, 

dig Lordship;- after a pause, continued--! si 
here, no doubt, primarily to do my dtn-y m the 
trial, and the convictien, tl there is ev "fence 
conv ction. of those who are gml'y . , 

L h. r£, a nd tbe.j'iry_a lsq,gii J ^en^ tojootec^ _ 






bnoceut, thu inuccent who afeSbses' 

and cinnot defend themselves, and it is ru y itn-' 
perative duty, after what has been now stated 
deliberately in writing for yon, to say thf t there 
Is not upon my mind the shadow of suspicion 
that the old gentleman had anything whatever 
to do with the murder. Jf anything had been 
awautiDg to show how dangerous it would be to 
toe lives and the liberties of the, people in this 
country if lift statements of prisoners who are 
capable of committing such a crime as you have 
committed* £ere to' be listened to,' as affecting 
the character, the lives, and the liberties of 
other individuals— if anything were uwantingto 
show the danger of liotening to such statements, 

01 giving them the least credibility, I think the 
example wo have now had of the paper whic.h 
has now been read to us would have been quite 
sufficient to sitisly us of that danger. 1 nave 
been oounsel for prisoners who sat in the posi- 
tion in whicn you now do ; I have been frequent- 
ly counsel against prisoners who sat in the pos- 
ition in which yon now do ; and 1 have had the 
misfortune of sitting to try prisoners 
who have sat as you now do ; and 

I am bound to say that I never 

knew an instance in which the statements made 
bv prisoners after oonviction, were anything else, 
than in their substance falsehoods, ? and 
that <hi result of all the exp- 
I have had in^tbese matters, is to lepd ine lo 
the conviction that the person who woe Id Tiuwfe 
committed such a crime as you have v4>jn 
mitted, itj June tapable *of saying anything. 
Mina if you were t6 Jjhink that 'statements such 
as you have now heard site CiTpa-8 for truth upon 
the authorities of this country, there . would be 
| be a'.-, end fc ih/ gargt Q r the thj| 

' dfttabt^f&f' - Every man Your statement does 

j not con toy to’ my niind the slightest impression.' 
Ttnnr.vfca; intiyv mftrd the imp e sioa of a tis- 
fuWbr'as'wtCKea IfleffiocSs'hs any to" which I 
ever listened ; and'in place ol tending to rest 
any suspicion against the man whom you wished 
to implicate,;! hirik, if anything were awanting 
to satisfy the public mind of that man’s inno- 
cence, it would be that must incredible siatcment 
whicb.yuu have now made. I must go upon the 
evidence and the verdict. The evidence has 
been led', it’haa been considered, and the juiy 
have unanimously returned their verdict finding 
you guilty as libelled. I have already said that 
1 cannot do otherwise than say that I concur in 
that verdict, and that no other verdict would 
have been consistent with the ends of justice, 
or with the proof in this case. In that state of 
miners it leaves me no alternative whatever 
except to' pronounce npon yon the sentence 
which I have now to read. His Loidsktp then 
proceeded to p iss sentence upon ihe pi boner, 
condemning her to he removed from the bar to 
the prnon of Glasgow, thereafter to be detained, 
and-feebon bread and water, till Saturday the 
11th day of October next; and upon that day, 
to betvk’en f.um the sod prison to the common 
place of execution of the burgh of Glasgow, or 
to such other place as the Magistrate of Glas 
gow snail appoint as a place of execution, and 
there, by the hands of the common executioner, 
lo bft-hu ged by the neck npon a gibbet until 
she bet dead,’ and her body thereafter bn^ed 
within Ihe jbeciucts of said piisou. His Lord- 
ship very solemuly concluded by the usual 
words I his is pronounced for doom. May 
God AlmiglTiy have mercy on your soul. 

Ou being 1 removed the prisoner, in a voice 
wh ch *as scarcely audilbe, exclaimed Mercy ! j 
»ye, He’ll hae mercy, for I’m Innocent/’ 

LEGAL INTELLIGENCE. 
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Judgment of the Lords of the Judicial Committee 
of the Privy Council on the Appeal of Biouin 
v. Gugy, from Canada; delivered February 
15, 1864. 

Present: — Lord Kingsdown, Sir Edward 
Sir John Taylor Coleridge. 

, It appeared to their Lordships at the hear- 
ing of this Appeal that some of the points both 
;.of law and of fact so elaborately argued at the 
(Car, were immaterial to the decision of the 
rnly question which is open to them upon the 
Kecord. A further examination of the papers 
as confirmed that opinion. 

The Apellaut is the owner and occupier of a 

Tu te n' mil1 00 °" e silIe of the R ‘ Ter Beauporf- 
The Respondent is the owner of the domain of 
.Beauport on the other side of the river. 

| in the month of October, 1852, the Respond- 
ent erected a wharf on land which he insists is 
.part of his estate. 

[. , Th . e Appellant alleged that this wharf was 
injurious to him ; and on the 29lh April, 1852, 

I 'o commenced an action against the Respond- 
ent m the Superior Court of Lower Canada, 
an on the same day filed his declaration. 

-n aettin B fort li the Appellant’s title to 
J mill, and staling that he and his predeces- 
i ors in title had for 100 years used the natural 
f r / ent the rivet for working the machinery 
leu, 0 mi > tli9 declaration contained the fob ' 
L jng allegations : that the Beauport is a 



navigable rfverJam^Tas^inmui^nevance 
bareinafter complained of, been used by the 
Plaintiff and his predecessors in the floating of 
bateaux and other vessels employed by them in 
conveying grain, flour, and other effects to and 
from the said mill ; that the Defendant intend- 
ing to itustre the Plaintiff in his business of a 
miller d«, between the ICth day of October 
preceding, and the date of the issue of the 
summons (that is, the 29th October), erect 
lower down the river than the Plaintiffs mill, 
and in and upon the said River Bcauport, a 
certain wharf which nearly traverses the whole 
of the said river, and which materially alters 
the natural course of the river, and narrows 
the channel of the same so much that it U now 
impossible for the Plaintiff to float bateaux or 
other vessels to the mill as he was used to do j 
and that the Defendant has further, by means 
of the said wiiarf, prevented the waters of the 
river from running down the natural channel, 
and compressed the channel to so small a 
breadth that whenever the waters of the river, 
from the freshets or otherwise, become higher, 
the said walers recede or are thrown back upon 
i the Plaintiff’s mill, by reason whereof, and by 
means of the still water thereby occasioned, 

[ the mill cannot be worked, and that in conse- 
quence of the illegal and tortious acts of the 
Defendant in erecting the said wharf, the Plain- 
tiff has been, and still is, prevented from using 
the waters of the river and working his mill 
las he otherwise would have done, to his dam- 
age of the sum of £300 currency, 
i The conclusions of the summons are — 
r'“4kTbat the Defendant may be decreed with- 
in eight days, or such other time as the Court 
may appoint, to demolish and remove the 
wharfs, and that in default of his doing so the 
I P.aintiff may he authorized lo do 90 at the De- 
fendant’s expense. 

V £. That the Defendant may be ordered to 
pay £300 currency for the damage aforesaid, 
and costs. The whole without prejudice 
to any further damages that may be sustained ■ 
by the Plaintiff by reason of the erection of thaj 
wharf. 

The Defendant in his answer denied gen- 
erally the allegations of the Plaintiff, , 
and pleaded various special matters both of. 
Daw and of fact to which it is not necessary to 
.advert. 

The cause being at issue, a great deal of 
pidehte was produted on both sides, and in 
April, 1857, the Court referred it to three gen- 
tlemen as experts t» make inquires and report 
to the Court their opinion on several of the 
(matters in dispute, with directions upon one 
particular point to receive further evi- 
dence, (a.) 

These gentlemen differed amongst them- 
selves, two concurring in a Report, and the 
other making a separate Report; and after 
much expense add delay, finally the cause came 
on for hearing before the Superior Court — Mr.. 
Justice Stuart being the Judge present, when 
the following Order was pronounced : — 

“ February 1, 1860. 

“The Court having examined the proceed- 
ings of record, the cvidenc e adduced, and heard 
the parlies bv Counsel on the merits ; consider- 
ing that the Plaintiff hath failed to establish in 
evidence that the Defendant hath erected, or 
caused to be erected, in ami upon the River 
Beauport, a wharf which crosses the sail river 
in any measure, or which obstructs or diverts 
the natural course of the same ; considering 
that the River Beauport is alleged and proved 
to be a navigable river, and that any obstruc- 
tion to the same would bo a public nuisance ; 
and considering that no action by an indivi- 
jduaUies jor a public «uisaq^unkess the party 
‘bringing ft ch action, nas receiveaspeclal and 
particular damage therefrom ; considering that 
the~said Plaintiff hath failffijo show in evi- 
dence that he tyas receive^ any special or par- 
ticular drwage from’ the erection of the present 
wharf, — doth dismiss the present action with 
costs.” 

From this decision the Plaintiff appealed to 
the Court of Queen’s Bench, and that Court, by 
a majority of three Judges to two, affirmed the 
Judgment, and from the decision of these two 
Courts the piosent Appoal is brought to Her 
Majesty in Council. (6) 

The only question on which it is our duty to 
advise Her Majesty is, whether the Judgment 
dismissing the action ought to be reversed or 
varied ; in other words, whether the Appellant \ 
at the hearing below established a case which 
entitled him, secundum allegata et probata, to 
any relief. 

i The action is founded on the allegation of 
damage caused to the Plaintiff by a tortious 
act of the Defendant. It complains both ol 
injury already suffered before the commence- 
ment of the action, and of continuing injury, j 
and seeks appropriate relief in respect of each, 
complaint — compensation, in rnqney for the 
first ; and demolition of the wharf for the 



j The Courts below have found that the ’ 
Plaintiff has failed to prove any damage wliat-I 
ever sustained by him from the works of the ' 
Defcndnnt, cither before the commencement of 1 
the action or subsequently. g 

Can we say that either of these findings is 
erroneous ? 

As to the first, its propriety was hardly dis- 
puted at our Bar, and, indeed, it did not admit 
ot dispute. 

As to the second, although there is a great 
deal cf conflicting testimony, and much room 
for doubt, two Courts have come to a decision 
in favour of the Defendant. The question is 
one upon which the Judges in the Colony are 
more competent to form an opinion than we 
can be; and it is not the habit of their Lord- 
ships, in this Committee, to advise an altera- 
tion of a Judgment, unless they can Bee clearly 
that, upon some point, there has been a mis- 
carriage in the inferior Courts. This we ars 
unable, in the present case, to discover, The 
observations of Mr. Justice Moredith show that 
he has examined the case with the utmost care 
and impartiality ; and the clearness and temper 
♦ith which he expresses the conclusion at 
which he has arrived add great weight to bis 
opinion. 

It was said, however, — and this is the point 
relied onky the dissenting Judges, — that it was 
unnecessary for the Plaintiff in the action to 
prove actual damage ; that the action might be 
maintained as one of denonciation de nouvel ’ 
auvre, and that in such action it is sufficient 
to prove' that the work complained of will, or 
probably may, ba attended with injury to the 
Plaintiff. 

But the action of denonciation de nouvel auvre I 
is of a different description frqmAhe present; 
is founded upon a different state of circumstan- 
ces ; and seeks different relief. In such an ac- 
tion the Plaintiff, claims protection against a 
work oommonoed, and still in progress, by 
which, if completed, h^VHegfeVlhat he will be 
injured. < 

It such an action be brought it appears that 
the Judge may either interdict the further pro- 
gress of the work or requiro security, to bo 
given by the Defendant to tho Plaintiff against 
any injury which he may sustain ; but when 

S 5b work is completed this form of action is no 
Mger competent. 

’’ This appears to have been the law of Rome. [ 

In the Dig , lib. xliii, tit. 15 , “ De Ripa muni-’ 
enda," after a statement that any protection to 
the banks of a public river must be made in 
such a manner as not to hindermavigation, so 
that any person who ap[Jrehends injury from 
the work may apply to the Praitor for an in- ; 
ter diet to restrain it, and may obtain security, 
we find this passage; — 5 . Eteuim curan- 
dum fait, lit eis ante opus factum oaveretur, 
Nam post opus factum, persequendi hoc in- 
terdicto nulla fucultas superest, etium si 
quid damni postea datum fuerit; sed Lege 
Aquilia experiendum est.” 

The law and form of procedure of Rome 
seem in this respect to have been adopted intcy 
tho law of France. 

In Daviel, “Cours d'Eau,” tit. "Du Do- 
maine Public,” par. 471, it is distinctly laid 
down that by the old French law, that is, by 
the. law now prevailing in Lower Canada, the 
I denonciation du nouvel auvre could only be 
maintained if instituted before the work was 
completed, though by an alteration introduced 
by the French Code, the law in this respeot is 
now altered, and the action may be maintain- 
ed in respect of a work either “ fait ou com- 
mence." 

The qathor says : 

“Jedis nouvel oeuvre fait ou commencd. 
Sous l'ancienne jurisprudence la denonciation 
n’etait plus recevable du moment que le nouvel 
oeuvre Halt termini- ; e’est ce que cette action 
avoit de special, comme aussi la faculty pour 
l’auteur du nouvel oeuvre do continuer son 
travail en donnant caution et la restriction du 
droit du Juge n suspendre lea travaux sans 
pouvoir les faire detruire. Mais sous nos uou* 
veau droit la denunciation de nouvel lEuvre est 
assimiUe aux aulres actions possessoires par 
cela que les droits n’ont pas rdproduit les con*, 
ditions particulieies qui la characterisaient^ 
autrefois.” 

In this case there is no doubt that the work^ 
was completed before the action was com- 
menced, and the relief sought is different from 
that which, according to Daviil, could be 
granted in an action of denonciation de nou ti 
auvre. But even if the present suit could be 
regarded as an action of this description 
it would be equally met by the objection that 
the plaintiff had failed to prove that the work 

would be injurious to him. 

It was then said that, however the law 
might be, if the bank on the face ol » Inch 
this wbarjis built were . thejiriva.ie propern 





Erth«~defend*nt, a distinction!* to be nsde, 
because the bank is, In truth, ,art of the bed 
the rirer, and a portion of lbs puUje do- 
main and that a work ertcted.opon it is a 
*& nuisance of which any person interested 

* ,s aright to complain. , 

. That the bank in question is fcP»4 of the 
bed of the river, and a portion of the public 
domain, is not in terms alleged by the plead- 
ing The averment was said at the bar to be 
contained inferentially in the statement that 
the wharf erected by the defendant nearly 
reverses the whole of the river, which it 
I would not do unless the bank formed part ot 
' the river. If the fact were essential to our 
| decision in this case we should feel great | 
I difficulty in holding that the plaintiff had , 
'either sufficiently put it in issue by his declara- 



tion or established it by evidence 
1 But it is not in our opinion necessary to de- 
cide this question. The law of Lower Cana- 
da as we collect it from the authorities, seems i 

to stand thus . , .... i 

An officer suing on behalf of the public has ! 
s right at his own instance, or on the applica- 
tion of any person interested, to call for the 
demolition of any work erected without 
license on the public domain, and he is no 
more required to prove that the erection has 
i occasioned actual damage to the public than a 
I private person who complains of a wrongful 
invasion of his property is obliged to prove 
that it has occasioned actual damage to him. 
But although such officer may, if fie think 
proper, take proceedings to abate the nuisance,, 
he is not obliged, nor is it in all cases his duty, 
to interfere. A case of this kind is put by 
Prudhon, in a passage cited by Mr. J. Aylwin. 

He says, “it may be that in the case of a 
dyke erected in the bed of a navigable river 
the dyke may do no injury to the actual state 
of the navigation, as beiug built in an arm of 
the river where navigation is not practised, 
and which nevertheless does not on that ac- 
count cease to bo a part of the public domain.’ 
This supposed case has much resemblance to 
the present. The particular poition of the 
fiver where the channel is said to have been 
| contracted does not appear to have been actu- 
lally in use by the public for the purposes of 
'} navigation. 

if the public officer refuse to interfere, ®n in- 
dividual who suffers injury is not prejudiced ; 
he has still bis action ptivee, by which be m£y 
recover damages for injury already sustained, 
and the abatement of the cause of such injury 
for the future. The public and private action 
are said to be not only independent of each 
other, but essentially distinct in their object. 
The fact that the place where the work is erect- 
ed is public property, is of course very import- 
ant in both cases, in regard to the right ot the 
defendant to do what he ba9 done, but it doee 
not, according to the law, as we can collect it 
from the authorities, supercede the necessity of 
the plaintiff in a private action proving that 
he has sustained injury by the work special, to 
himself, and beyond that which is common to 
the public at large, and this, as we have al- 
ready stated, the flaintiff in this case has failed 
to do. 

Upon the whole, we must humbly advise Her 
Majesty to affirm the Judgment, and the costs 
must follow the decision. 

We cannot part with this case withou notic- 
ing two subjects which have attracted our 
attention in the course of the discussion, 
though they do not bear directly on the decis- 
ion. 

The first is the manner in which the case 
has been conducted in the Court below, and 
the enormous expense and delay which have 
attended the proceedings. Much of these evils 
is no doubt to be attributed to the parties, who 
seem to have been more anxious to indulge 
their feelings of hostility towards each other 
than to arrive at a cheap and speedy determi- 
nation of their rights. But much must also be 
attributed to the unfortunate course adopted 
by the Court in directing the reference to ex- 
perts — a step which appears to us to have been 
j unnecessary and to have led to no satisfactory 
1 result, but rather interposed difficulties in the 
way of the decision, and to have occasioned 
crimination and recrimination amongst persons 
acting as officers of the Court, little creditable 
to the administration of justice. 

Thp othdr subject td which we think it fit to 
[ advert is this : Two ot the Judges have sent 
home long and very elaborate arguments, sup- 
ported by a citation numerous authorities* 
CotM 51 **** ^ ecla ‘ 0Q the majority pf ill® 1 

It was asserted by the respondent, without 
co , ntra<licllo a 0Q the part of the Appel- 
! th f‘ these arguments were not delivered | 
J the dissenting Judges at the bearing of the 
n't v- were fir5t made known to the par- 
>«• by being printed as part of the record be- 
* ua . If the statement tbas made be accu- 



rate, we must say, wiTh ATT respect for those ' 
learned persons, that the course so pursued by 
them appears to us open to great objection. | 
We think that their reasons for dissenting from 
their colleagues should have been stated pub- 
licly at the hearing below, and should not 
have been reserved to influence the decision ir. 
the Court of Appeal, (c.) 

We have thought it due to the general inte- 
rests of the suitors in the colony to make these 
remarks, in order to prevent what has been 
done from growing into a practice, though it 
npay qqt have produced any mischief in this 
particular case. 

The Attorney General of England, Sir Routt, 
dell Palmer, and Mr, Rompas argued the oase 
on behalf of the Appellant, William Brown . ' 
Colonel Gugy, the Respondent, argued his' 
own case in person before the Lords of the 
Privy Council, as he had done in the two 
Courts in Canada. The argument before the 
Rrivy Counoil took up five days, in the early 
part of December last. 

(o.) This order wits given by Mr. Justice .Mere- 
dith, Mr. Justico Morin, and Mr. Justice Boilgley. 

(6.) The majority was composed of Chief Jus- 
tico Sir llypolite Lafontaine, Mr. Justice Moro- I 
dith, anil Mr. Justice Charles Mundclet. 

(c.) These dissenting Judges were Mr. Justice 
Aylwin and Mr. Justico Duval. 

— ! — A 

INSURERS AND INSURANCE COM- 
PANIES. 

Insurers and Insurance Companies have great 
reason for congratulation, in the result of the 
proceedings in Chancery, which were lately • 
instituted by Mr. George Edwin Taunton ‘ 
against the Directors of the Royal. If those 
proceedings had been successful, public con- 
fidence would-have beenjvery seriously shaken 
— Directors and Managers wonfcl 'h*v$-been 
placed in a position of intolerable difficulty — 
the business of Fire Insurance would have sus- 
tained a heavy blow and great discouragement 
— and an immense amount of mischief would 
have been done. The decision of Vice-XJhan- 
cellor Sir William Page Wood is as natverfully 
commended by ccfiSfaeratian*o#qriiblic policy 
as it is obviously in accordance with reason 
and substantial justice, 

The facts of the caso are so familiar to our 
readers that it cannot be necessary that we 
should recapitulate them at any length, The 
Royal Insurance Company engages, by its 
policies, “ to pay or make good all such loss 
“ or damage by lire as may happen to the pro- 
perty insured but the contract is endorsed 
with certain conditions, abd one of those con-' 
dition9 is that the Company “ will not be 
“ responsible for loss or damage by explosion, 

“ except for such loss or damage as shall arise 
“from explosion by ga3.” On the 13th of 
January last, a fire occurred on board the ship 
Loth] Sleigh, then lying in the Mersey ; and 
the immediate result of that fire was the ex- 
plosion, with terrific violence, of a large quan- | 
tity of powder, which had beeq takon on board 
for exportation. Many hundreds of houses in 
Liverpool and Birkenhead were more or less . 
seriously injured ; and the first question which 
occurred to every mind was, whether the suf- 
ferers bad any remedy, and especially whether 
the Insurance Companies would make good the 
loss. The Directors Of the Royal lost no time 
in answering the question for themselves. 
They met upon the very next day ; and, with 
the promptitude and liberality which have 
characterised the management of the Company 
from the very commencement, of its operations, 
they resolved to indemnify every owner of 
property, who had insured against fire in their 
office, for the damage which he would other- 
wise have sustained in consequence of the dis- 
' a3ter. It was the propriety of this' resolution 
(Which Mr. Taunton called in question. Re 
| represented to tbs Court of Chahoery that the* 
j Directors had exceeded their powers — that the 
j lqssc9 which they proposed to recognise, had 
been occasioned, not by “ fire,” but by tbe| 

I “ concussion of the air” — and that every pay-1 
! meat made on account of those losses was, in 
point of fuct ( a misapplication of the Com- 
pany’s funds, by which he, as a shareholder, 
was prejudiced, and of which he was entitled 
to complain. 

Now this species of argument — however 
plausible upon the face of it — discloses, when 
carefully examined, a ludicrous confusion of 
ideas, and is utterly fallacions and untenable. 
It assumes that the powers of the Directors are 
strictly and inexorably limited by the leg-1 
liabilities of the Company ; and that they have 
no right whatever to settle a sjuglo claim 
which could not, in a court of law, Re enforced. 






It has never, as7ar as we know, been" "contend- 
ed on the part of tbe clairaant3»-ar,d it cer- 
tainly has not been conceded on the part of the 
Company— that the damage, in this case, could 
have been recovered by any compulsory pro- 
cess. It was not technically within the terms 
of the policy. It was uot damage directly re- 
sulting from “ fire,” and the explosion which 
occasioned it was notan “explosion by gas." 

If an action had been brought against the Com- 
pany, and the Directors had thought proper to 
resist it, they would have had, no doubt, a 
perfectly Valid, defence. But the same thing 
racy be said in a great number of'other cases in 
which claims are habitually recognised and 
pjid. One of these oases was noticed by the 
Vice-Chancellor himself, in the course of the 
argument, and is especially adverted to in the 
I affidavit of Mr. J. B. Johnstone, who is officially 
i connected with the Royal, as the secretary of 
! its London Board of Directors. 11 The po- 
licies of the Royal Insurance Company," 
says this gentleman, “ do not in terms 
“ extend to damage caused to one house by 
‘j water used in extinguishing fire in another 
“ house ; but it is, and has been, the invariable 
“ practice of the Company to pay for damage 
“ so caused, and it would be iu the highest 
“ degree prejudicial to the interests of the 
“ members of the Company if the business of 
“ the Company were conducted on the prin- 
“ ciple of paving no more than the Company 
“ could, by law, be compelled to pay." It is 
unnecessary to multiply illustrations. But 
there is just one other instance, of very com- 
mon occurrence, which suggests itself to our 
own mind. It is the first impulse of every 
prudent man, occupying premises in the im- 
mediate neighbourhood of a burning building,- 
to remove bis portable property as rapidly as 
possible out of harm’s way; and we know 
that, in the hurry of such removals, articles of 
value are very frequently injured. What 
would be said to the Insurance Company which 
should refuse to repair such injuries, or to in- 
demnify the party insured by an adequate pe- 
cuniary equivalent ? Would not such refusal 
be scouted as preposterous and positively dis- 
honest T We are quiet sure that it would; 
and yet the “ loss or damage” would no more 
be occasioned by “ fire" than that which was 
produced by the blowing up of the Loity 
Sleigh In the one case it may be said that, 
if there were no fires there would be no removal, 
and, therefore, no injury as the result of that 
removal. Iu the other it is indisputably true! 
that, if there had been no fire there would have! 
been no explosion, and therefore no “ concus- , 
sion of tbe air." 

The business of an Insurance Company, in j 
order to be successful, must be conducted, like 
every other business, in accordance with or- 
dinary commercial principles ; and in the ap- [ 
plication of those principles a very large dis- . 
crotion must be vested in tbe Directors and , 
Managers. The mau who insures his property 
against fire does it in good faith ; and he has a. 

' right to expect that, if a loss should occur,! 
the Directors, as men of business, will .meet 
; him in a business-like way. But, according to j 
Mr. Taunton, commercial prudence ought to bei 
excluded from the Board-room, and legal hair-j 
{ splitting to take its place. The Directors 
1 should be bound hand and foot. They should, 

. have none of the freedom which private indivi- 
duals are allowed to exercise, and which they, 
do exercise with manifest advantage *“ tbej 
management of their private affairs. V 
should pay nothing except upon compulsion.. 
They should scrutinise, with jealous apprehen- 
sion, every clause of every policy upon which 
a claim is presented, and, with the dread of a 
suit in Chancery before their eyes, should have , 
a lawyer always at hand to prevent them from 
doing what they feel to be reasonable and. 
right, if it is not, in plain black and white, 
“so nominated in the bond. Itwoni 
grievous calamity if such a state of thing, 
should ever be brought about by the mterposi-- 
lion of the Court of Chancery, or of My other 
power. The moment you tell a «n»>> ‘hatJit 
cannot effect an insurance, except at he mk; 
n « confronted with a special picadei , MW 
ving'to produce such proof of liability as 
Sjft ft -gvr... t.jp j of a pettifo gger, va n 
Tactically destroy the TnalidtHlfStfC Insure 
at all. The confidence inspired by the Ifceral- 
ity and fnir dealing of ‘directorates eonAosed 
of English merchants and oi English glu lie- 
men, has contributed, wore than art)' f ' - 
cause, to the rapid growth and'-marvelioi^ 
velopment of the insurance system, wit, 

fbe Bociab advantages which *■ 
from h to shake, thM confide 
Hbatfc'jto ding qyetTO duf Krih g j 
to thyteuder ffliroies Of Ipwyersi 
effect, to make insurancera mo«k 
plate the whole fabric in peril. ‘ 
^appijy t »-Mr. Taunton has bben’defeated. 
id has been dismissed with»co*ta^ndj^g 
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Sking that he himself mu3t, 

^ Jbnvinced that, in commencing^ 
e Committed, to say the least of it, a 
thty mot mistake. Living, as he does, at 
Brombourgh, he may perhaps be excused for 
ontemplating, with some apprehension, the 
lossible consequences of an explosion on board 
e gunpowder magazines in the Mersey ; and, 
Wing as we know he does, a large interest 
other Insurance Companies, he may possi- 
g hate thought, or it may have been suggesl- 
tokirn by some good-natured friend, that 
a own interest in those Companies would be 
omoted, if tb» Boyal could be placed in the 
[wrong. He alone can explain the motives by 
which he was influenced ; ttnd be alone can 
tell to what extent previous misunderstand- 
ings between himself and the Directors had 
provoked a spirit of retaliation. Certain it is 
bat his proceedings were essentially hostile,’ 
ndtbat their tendency was to discredit and . 
jibvert the sound and liberal policy by which 
the bompany has been made powerful and pros-, 
perous, and to which it is largely indebted for 
its present distinguished position. It would 
•.aveicen monstrous if this subversion could 
uwpbeen accomplished by Hie action of a 
jwgie shareholder, representing considerably 
its than the six thousandth part of the entire 
capital of the Company, in contempt of the re- 
sults of experience, and in opposition to the 
expressed wishes ol an overwhelming majorijy. 
’’ his co-proprietors. We congratulate the 
rectors on having come triumphantly out of 
ie ordeal. They were the first — as they are. 
ways first, wheu au act of liberality has to. 
i done— to adopt the course to which excep-, 
jjjon has been taken ; but their example has_ 
bvn followed and their policyhcartily approv-' 
as the affidavits published in another co- 
iron prove beyond all doubt—by the ropresen- 
itives and managers of the foremost metropo- 
tan companies. They stand justified, ahd ! 
ore than justified, before the world, not onlj 
if the judgment of the Vice-Chancellor, bur. 

the testimony of those who maybe called; 
_ ietj rivals in business; and we have no doubt: 
Jhay trill have, in the immediate and rnpid in.- 
rsase of their continually growing connection, 
bundant and profitable evidence of the b'gh 
ppreciatioq of the public. 



VICE-CHANCELLOR'S COURT, Fn. 29. 
(Before Vice-Chancellor Sir W. P. Wood.) 
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, t aud the principal insurance-office's, such as the 1 
‘ Sun, the KkMi xL the Koval Exchange, a nd thej 

i Alliance, had taken the same view, and voiun» 

! tarily paid the losses occasioned by the ex- 
plosion . 

j Mr.'William James, Q C., Sir Hugh Cairns, 1 
; Q. 0., and Mr. Woodroffe appeared for the 
plaintiff'; Mr. Rolt, Q. C.,Mr. Amphlett, Q C.,.. 
and Mr. Lindley appeared for the defendants, 
jthe directors. 

: The Vice-Chancellor said that the question 
hvas one of considerable importance as to the 
rmaiiagement of companies of this description. 
{This Court was extremely careful to prevert 
the application of money intrusted to directors 
by the shareholders for any other than the 
’legitimate purposes of the business. At tit 
1 same time it would not be for the benefit of 
^shareholders that those purposes should be im- 
^peded or narrowed. Looking at the provision 
excluding payment for damage occasioned by 
'[-explosions except explosions by gas, he wrE 
ptrongly of opinion that the policies would nol 
icover the loss occasioned by the particular I 
Accident. The directors themselves thought 
That they were under no legal liability, but 
^professed to make the payment ex gratia, and 
pin order to promote the interests of the com- 
[ pany. Could not, then, the whole body of 
■shareholders sanction such a payment? The 
Mamage having been occasioned by something 
‘analogous to though not falling within tha 
i risks insured against by the policy, the ques- 
tion was, whether the company were not en- 
titled, by way of preventing any complaint or 
litigatiou to make good these small losses, 
ather than incur the risk of being damaged in 
putalion as an illiberal office. Upon this 
uestion the evidence of the mode of carrying 
n business by companies of this nature was 
Tery material. It appeared that other offices 
were in the habit of acting liberally in respect 
of claims of this description not falling 
I strictly withfn the terms of the policies. Look- 

- ip i tle"rrv — * — " ° 
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AC NTON, V*. THE ROYAL INSURANCE COMpvXV^ 

This case, winch rose out of the recent ex-| 
lotion of the ship Lully Sleigh, while lying at 
bcfaor in the Mersey, raised a question of some 
"istind importance as to the discretion of 
of an insurance companf td inalffe 
good losses not covered by the policies of in-, 
trance. 

r On the 15th of January last, the Lolly Sleigh, J 
[then lying- at. pnehor in the Mersey, with fci 
[large quantity of gunpowder on board, caught 
fire and blew op. The ooncussion of the air, 
produced by the explosion of the gunpowder* 
caused great damage to property for miles) 
;round,and in particular shattered the windows 
of several houses and manufactories iu Liver- 
pool and Birkenhead. Many of the persons. 
.Whose property was thus injured were insured) 
In th4 Royal insurance Company. The direc- 
■tors, acting upon what they termed a liberal 
construction in favor of the insured, had come 
to the determination to pay all losses conse- 
quent on the eXRpsion which had been sustain- 
ed by parties Insured with the company, and 
ijrad already paid claims for small sums to the 
I amount of £960. The plaintiff who was a 
shareholder in the company, protested ngalDst 
fcny application of the funds to make good these 
posse?, on the ground that they were not within 
he terms of the policies, which contained a 
listinct provision that the company would nefi 
1 be responsible for any loss or damage by e s- 
ilosion, except for sucb loss oy damage ns 
diall arise from explosion by gas.” lie had 
Accordingly filed the present bill to obtain a 
.declaration that the application^)! the funds in 
Staking good any loss occasioned by the cxplo-. 
aion to persons insured against ibjs or damage l 
W fire was unauthorised and improper. Tbel 

bill also prayed au injunction' to restrain any. 
Kch pay, neats, and that the directors might, 

00 declared personally liable to make good auyJ 
payments already made by them. 

1 The directors submitted that although the; 
losses in question were not strictly within the,, 
tjfrms of the policies, they had exercised a wise, 
discretion in at once ottering to satisfy the. 
claims as a matter ot favour, aud not admit- 
ting any liability, believing a 3 they did that 
shell a coarse was much more conducive to 
the real interests of the company than a nar- 

, ^w- minde d adherence t6 : the -strict letter o£ 
Fusions contained in (bp poiiotqfc TUeyj 



cd,tbe concurrence 
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APPEAL SIDE. 

Robert Shaw, Appellant, 
and 

The Matoe, Councillors and Citizens or the 

City op Quebec, Respondents. 

The Hon. Mr. Justice Meredith made the 
following observations on rendering the judg- 
ment ; 

“ The appellant was, during the year 1863, 
proprietor of a building in the city of Quebec, 
which, according to the admi33ion of the par- 
ties, was used as follows: ‘In the lower part 
there were stores in which goods were sold, as 
well by wholesale as retail. In the upper part 
were offices.’ 

According to the judgment of the Recorder, 
the said building, as so used, has been held 
subject to a water-rate of two shillings in the 
pound on its assessed annual value. The ap- 
pellant complains of that judgment, on the 
ground that be ought to have been held liable 
for a water-rate of one shilling in the pound 
only. 

“ By the 2nd section of the lGlh Viet. Cap. 30, 
the respondents are authorized to specify and 
declare, by a by-law, tbat the proprietors or oc- 
cupiers of ‘ houses, stores, or similar buildings’ 
in the city shall be subject to au annual rate 
or assessment, which shall not exceed two 
shillings in the pound on the assessed annual 
Talue of ‘occupied houses,’ and one half the 
amount ou ‘ stores and similar build ng 

“And by the 22nd Viet. Cap. 63, Section 13, 
it is provided that the word ‘ store’ ( mugasin ) 
in the acts respecting the Water-works of the 
City of Quebec shall be interpreted as meaning 
‘ buildings used for the storing and selling ot 
goods by wholesale.’ 

“ The pretension of the respondents, as I un- 
derstand it, is this : as the building in ques- 
tion is in one sense of the word an ‘ occupied 
bouse,' aod as itis not a ‘store (/n agatin,)’ with- 
in the meaning of the 22nd Viet., tbat there- 
fore it is subject to the assessment of two 
shillings in tbe pound. 

“ But this pretension is subject to the grave 
objection that it deprives the words ot the 
Btatute ‘ uni similar buildings’ of all effect. 

“ The learned Counsel for the respondent 
(as might have been expected) has felt em- 
barrassed by tbe words to which I have just 
adverted ; and in order to relieve the case 
from the difficulty, has submitted the following 
argument : 

“ Quant aux mots, cl autres batisses semblables, 
dont se sert le lfigislateur, ils doivent se rap- 
porter au mot magasio, autrement, ils ne sig- 
nifieraient rien. Bn effet, qu’est-ce qu'une batisse 
semblable 4 uu magasiu ? Rieu autre chose 
qu’une batisse qui, u'biant pas de sa nature un 



magasin (store), (parexample^in^aisoMTa- 
bitation couverlie en magasiu) est employfiu 
comme magasin suivant la signification de ce 
mot donnfie par l'ac'.e 22 Viet., (1859) Chap. 

16, ci destus cit.fi. 

“ But it is plain that a ‘ maison it habitation 
convirtie en magasin ' and used for the storing 
and selling of 1 goods by wholesale,' would 
when so changed and used, bs even ia me 
strictest sense of the words ‘a store' (maga- 
sin) within the meaning of the 22od Viet. ■ 
and therefore, in effect, the interpretation 
contended for by the respondents, causes the 
Legislature to say that the lower rale of as- 
sessment shall be payable upon stores (naga- 
sins) and no other buildings, whereas what the 
Leg stature have said is, that tbe lower assess- 
ment shall be payable upon stores and ' similar 
■ buildings’ 

“ Moreover, under the interpretation con- 
tended for by the respondents, wholesale stores 
would be subject to a water-rate of Is. in tue 
pound ; whilst retail stores would bs subject to 
a water-rate of 2s. Now, tho protection against 
tire, resulting from au abundaut supply of 
water, was oue of the grounds upon wuicb the 
establishment of pur Water-works, and the 
consequent levying of our w^tpr-rateB, was al- 
lowed by our Legislature ; and as ihe property 
protected in wholesale establishments is often, 
if not generally speaking, of groater value than 
the property in retail establishments, I cannot 
see why the water-rate on a building of the 
assessed annual value of£lt)0 should be £5, if 
occupied as a wholesale store, and £10 if ocr | 
copied as a retail store. 

“I shall now iu a very few words give my 
own view of the statute. 

“The word ‘house’ in English, and ‘maison’ 
in French, is frequently, if not most commonly, 
used as equixaleut to 1 dwelling bouse,' and I 
think it is in tbat sense that it bas been used 
by tbe Legislature in 'he statute under consi- 
deration. This reasonably may be inferred 
from tbe word * house,’ ‘ maison,’ being made in 
tbe provision in question not as including 
■stores and similar buildings,’ but in contra- 
distinction to ‘ stores and similar buildings.’ 

“ With comparatively few exceptions the 
buildings in a city intended for the uje of man 
maybe divided into those used as dwelling 
houses and those osed for the purposes of busi- 
ness. ... 

“ This, it seems to me, is the division which 
the Legislature h»4 iu view in tho provisions 
under consideration. AH iiyeUing houses, 
used as such, come under the head of ‘ occupied | 
houses’ ; and all buildings used for the pur- j 
poses of business come under the head of [ 
‘stores aod similar buildings.’ if the law be, 
thus understood, the reason for subjecting ‘ oc- 
cupied bouses’ to a much higher water-rate 
than ‘ storesand similar buildings,’ is obvious ; 
it being certain that, generally speaking, the 
I supply of water required for dwelling houses 
(where water is used for cooking, washing and 
, other domestic purposes) is greater fban the 
1 supply necessary for houses used for the pur- 
poses of business. There are, It is true, some 
business establishments which require a much 
larger supply of water than any dwelling house, 
i but'sucb establishments ought to be subjected 
I to a special rate, and it would obviously be un- 
' mat subject all buildings to a heavy water- 
rate in consequ? Qce of a comparatively trifling 
number of establishment* requiring an anusual- j 
ly large supply. — 

1 “ It is true that if the statute ought to be in- 
terpreted, as I think it ought, it could without 
difficulty have been more clearly worded ; but 
that obj-ction is of no weight, because it could 
be urged with great force against an y interpre- 
tation of tbe provisions in question. 

“ As to the provision contained iu the -2na 
Victoria, above adverted to, and to which our 
attention was drawn at the argument, I do not 
think it can affect the present case, because, 
although it defines the word store, it does not 
assist us in giving a meaning t0 ,. th 
similar buildings, and it is there tbe difficulty 
lies. 

“ Upon tbe whole, it seems to mo that even 
according to the rules of interpretation app - 
cable to statutes generally, the building ^ 
defendant, in the lower part of which i 8 
were sold, as well by wholesale as retai I, and 
in the upper part of which there were offices 
may, as regard water-rates.be considered mi 

?Jas^*;sr=«5 s j 

tu.es imposing taxes or other burdens upon 
subject are to be strictly construed. 

Mr. Vannovous for R. Shaw. 

Mr. Baillargo for the Corporation. 







VICE YmrmALTT court.— lqwercanadJL 

Before the lion. ir. Black, C.B., J. Vice Admiralty Court. 
The James McKenzie. 



Rule of navigation with regard 1 to 
steam vessels approaching oaeh other on 
differ nt courses. 

A steamer going up the St Lawrence 
at night, on a voyage from Quebec to 
Montreal, saw the light of another 
, steamer coming down the river, distant 
about two miles ; and when at the dis- 
tance of rather more then half a mile 
took a diagonal eourso across tho river 
i in order to gain tho south channel, 
I starboarding her helm, and then putting 
| it hard to starboard. Tho steamer 
| coming down having ported her helm on 
seeing the other, a collision ensuod. 

Held That the vessois were meeting 
each othor within tho meaning of the 
act regulating tho navigation of tho 
Waters of Canada, (22 Viet, c 19 ). and 
tho steamer going up tho river was 
. solely to blame for the collision in not 
having ported her holm. 



Rbgie pour la navigation de bailments 
a vapour s’approchant l’un do l’autro 
sur courses diflerentes. 

Un vapour remontant le St Laurent 
la nuit, sur un voyage do Quebec a 
Montreal, vit Ics feux <l’un autre vapeur 
descendant le fieuve, A uuo distance 
d environ deux miiles; ct iorstiu’il cn fut 
a nno distance d’un peu plus de demi- 
tnillo ii traversa le tlenvo diagonaleinent 
afin de gagner le chenal du sud, et pour 
ce mit la barre a tribord, ensuite la 
mettant on plein a tribord. Lo vapeur 
descendant lo flcuvo cn voyant l'autro 
mit la barre & babord, un abordago s’en- 
suivit 

Juge Que les vaisscaux so ren- 
contraient l’un et l’autre nux tormes do 
1 acte concernant ia navigation des Eaux 
Canadiennos, (22 Viet. c. 19), ct lo va- 
pour remontant le fleuve dtait seul cn de- 
taut par rapport a cet abordago n’a- 
yant pas mis sa bord A babord. 




Judgment rendered the 1 1th August, 1862. 

This was a cause of damage brought by Pierre Plante, 
’ the owner of the steamer Fashion against the steamer 
James McKenzie, to obtain compensation for a loss arising 
I from a collision between these two vessels in the river St. 

Lawrence, about, three quarters of a mile above Lavaltrie 
\ island. The following judgment was this day rendered by 
. the court. 



■ The Court? &c.— On the 27th June, 1861, the steamer Fas- 

hion of 200 Ions burthen, and about forty five horse power, 
owned by and' in charge of Pierre Plante, the promoter, as 

master, left Montreal at about nine o’clock in the evening, 

I • 

Without cargo, and drawing about five or six feet water; 
having op boiard Joseph Paquin, a branch pilot for and • 
above t h e ^arbou r of Quebec, as pilot, and having the 
I lighl^by law m the position which the act requires. In 
(the prosecution, of her voyage to Quebec ’she passed down * 
the north channel, between the Vercheres islands and 
the north shore asfaras the eastern end ofthosc islands. She 
; then took the main channel and the proper course for that 
l purpose. At this point the north channel and the south* 
channel or that on the south side of the Vercheres islands 
merge into one, and they ’together form one channel of about 
three quarters of a mile in width for vessels such as those 
concerned in the present case. At the same time the 
i James McKenzie , a steamed - of about 4 (XL tons, and about' 
Ions hundred and twenty horsepower, and having in tow a ' 
barge, partly loaded, so as to draw between nine and ten 
feet water, was proceeding on her voyage from Quebec to 
Montreal ; having a pilot on board, and proper lights in the ■ 
position required by law, on board the steamer and her 
tow. It was then between eleven o’clock and midnight, ’ 
the night was cloudy, but the lights of vessels could b** 
easily distinguished, according to the statements in tin. 
(pleadings and evidence, at the distance of from one to two 
j miles. The James McKenzie intending to take ^he south. 
I channel shaped her course accordingly for it, the Fashion' 
[keeping towards the south. In this. position the vessels saw 
[each olhorythe people of the James McKenzie say they saw* 

! the Fashion at the distance of about two miles, and that; 
when the distance between the vessels was rather more 
than half a mile, the Fashion appearing to them to bo pro- ’ 
ceeditur in a direct course clown the river, the James 
McKenzie took a diagonal course across the river in order 
to gain the .south channel, which is said to be safer and 
[belter, siuvtniarding her helm for that purpose. The 
j Fashion oi? seeing the James McKenzie ported her helm, 
in order to passjh, 

channel. 
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Mchamc, 1 he Fashion put “helm harcT-a-port in order 

more effectually to avoid her. The James McKenzie on 
I the other hand hepi her helm to starboard, and afterwards 
l nU * iarc ^ a ' sla vboar;l w Both vessels appear to have 
• | stopped their emji.% but too late. The James McKenzie 
fstmek the FwsfcW-o*. the porT“S«e THfouf fo?ty feet Emm 5 
fth® slcrn i ‘loing her great damage, and sinking her in about 
f four fathoms of water. *"~ 

The two vessels were undoubtedly meeting each other 
j within the meaning of thg_ act regulating the naviga- 
tion of Canadian Waters, (1) and that act expressly says, 

| a. Whenever any vessel, whether a steam or sailing vessel, 
proceeding in oik- direction, merls another vessel, whether ' 
a steam or sailing vessel, proceeding in another direction, 
so that it both vessels were to continue their respective 
.'courses they would pass so near as to involve any risk of a 
[collision, the helms ol both vessels shall be put to port so 
J as >o puss on the port side of each other; and this rule 
‘shall be obeyed by all steam vessels, and by all sailing 
j vessels, — whether on the port or starboard tack, dnd vvhe^ 
jthcr close hauled opmet, — unless the circumstances of the 
lease are su,ch as to render a departure from the rule neces- 
sary in order to^avoid immediate danger, and subject also 
to the proviso that due regard shall be had to the dangers 
of navigation, *and as regards sailing vessels on the star- 
•[ board ta'ek close-hauled, to the keeping such vessel under 
'command. ” (2) And that, “Every steam vessel, when na- 
[vigating any narrow channel, shall, whenever it is safe 
land practicable, keep to that side of the fair-way or mid- 
pshnnnel which lies on the starboard side of such steam 
J vessel. ” (3) And also tiiat, “If any damage to person or 
; proprety arises from the non-observance by any vessel of 
any of the, foregoing rules such damage shalf be deemed to 
I have been occasioned by the jyilful default of the person in 
charge of the deck of such jaassel at the time, unless the 
| contrary be proved, or it 1>e shewn to the satisfaction of 
the court, that the circumstances of the case made a de- 
parture from the rule necessary, and the owner ofthe vessel 
in all civil proceedings, and the master or person in charge, 
in all proceedings, civil or criminal, shall be subject to the 
legal consequences' of such default.” (4) The Fashion 
'obeyed the law by porting her helm, aud taking the proper 
side of the channel ; and if the James McKenzie had done 
the same, the collision would certainly have been avoided, 
j By her own statement the James McKenzie was crossing the 
i course of the Fashion , which vessel was where she had a 
I right to be ; and though it is^robable the James McKenzie ' 
j believed she could^pass. safely by taking the course she , 
i adopted, yet as this course was not that required by law, • 
she adopted it at her ppril, and is responsible for the da- 
mage which resulted from its adoption. There was no 
absolute necessity even for her taking the south channel at 
all, there being water enough in the north; or, she might 
have slopped until the Fashion had got into such a position 
that there could have been no possible risk of collision, by 
the James McKenzie's crossing her course in order to take 
the south channel : but she did not choose to do so, and 
preferred taking the risk which led to the collision, She 
did this without necessity, for there w r as nothing whatever' 

i therefore pronounce for the damage, and refer the^imount to 

t (1) 22 Viet c. 19. 

? (2) See. 8. 
fe (3f Sec. 9. 















